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Overview

Stakingisacrime of terror. 1t isone part threat and one part waiting for the threat to be
carried out. Thevictim of stalking has no way to resolve the threat and terror she feds. (Most reported
casesinvolve mae stdkers and femde victims) Stalking is adso far more common than most people
believe, induding crimind justice professionas. Together, these two points underscore the redlity that
gaking is an important policy issue for the crimind justice system, for agencies providing services to

victims of crime, and for advocates concerned about violence againg women.

Saking has, of course, gathered considerabl e attention from the mass media. However,
notwithstanding a szable literature about stalking asalega condruct and asamedicd issue, systematic
information about this crime and what is being done abot it islargey missng. Mog sgnificantly, policy
andysis of what needs to be done to improve anti-staking investigation, prosecution, and provison of
sarvicesto gaking victimsis totaly absent.

Tofill those gapsin knowledge, this sudy of the status of stalking laws and their implementation
in the United States was conducted." The study

Anayzed gtaking and related legidation in the 50 dates,
Reviewed leading court decisons interpreting those laws,

Conducted a survey of police and prosecutor agencies across the country to determine
how the laws are being implemented,

Undertook field reviewsin jurisdictions with innovative, specid anti-gtaking efforts, and

! Thestudy was funded by a grant from the National Institute of Justice to the Institute for Law and Justice (ILJ),
grant number 97-WT-VX-0007. While the study has already contributed significantly to the literature on stalking,
thisreport updates and synthesizes ILJfindings. For earlier reports, see Neal Miller, Stalking asa Focus of the
STOP Program, in URBAN INSTITUTE, 2000 REPORT : EVALUATION OF THE STOP FORMULA GRANTS TO
COMBAT VIOLENCE AGAINST WOMEN (2000); Federal and State Antistalking Legislation, in VIOLENCE
AGAINST WOMEN GRANTS OFFICE, U.S. DEPARTMENT OF JUSTICE, STALKING AND DOMESTIC VIOLENCE: THE
THIRD ANNUAL REPORT TO CONGRESS UNDER THE VIOLENCE AGAINST WOMEN ACT (1998) [hereinafter
THIRD ANNUAL REPORT ]; Appendix E: Stalking Resources on the Internet, in THIRD ANNUAL REPORT;
Appendix F: Selected Bibliography, in THIRD ANNUAL REPORT. The recently released STALKING AND
DOMESTIC VIOLENCE: REPORT TO CONGRESS (2001) includes areview of state legislation 1998-2000, areview of
stalking court decisions, areport on a 1998 survey of police and prosecutor initiatives, and an updated
bibliography. A preliminary report on this research was published as Neal Miller, Stalking Investigation, Law,
Policy and Prosecution as Problem Solving, in STALKING CRIMES AND VICTIM PROTECTION: PREVENTION,
INTERVENTION, AND THREAT ASSESSMENT (J. Davis ed., 2001) [hereinafter STALKING CRIMES].
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Integrated study findings with the exigting research literature on stalkers and their
behavior.

The premise for the research was that stalking is a serious crime againgt persons® and iswidely
prevaent.® While there has been significant federal support for state and local agencies to adopt anti-
gaking laws' and implement anti- stalking initiatives,” no comprehensive review of the status of such
efforts had been done. Thus, there was no way of knowing what additional measures (such asfederd
assistance to gtate and locd enforcement agencies, or new initiatives by state and loca agencies
themsdlves) might be needed to enhance local anti-saking efforts.

This sudy of stalking was designed to darify the satus of staking laws and their implementation
needs. Although the origind study design included an assessment of the effectiveness of the new laws,
that assessment proved to be impractical.® Instead, areview of "best practices' was substituted as a
prelude to later process and impact evaluations. The mgor research tasks included the following:

Review and andysis of research on staking, especidly that rdating to saking's
prevaence and impact on victims

Review and assessment of date laws relating to staking and ancillary crimes
Review and andyss of court decisonsinterpreting stalking and related laws

Survey of over 400 law enforcement and prosecutor officesin large jurisdictions asking
about satus of saking law implementation in those agencies

Aswill be discussed more fully below, stalking is commonly classified as afelony crime, more serious than simple
assault, yet less serious than aggravated assault. The crime closest to stalking is threat to seriously injure (often
called "terroristic threat"), which is also commonly classified as afelony offense. Virtually all statesinclude
stalking among their codes' listing of crimes against persons.
See Patricia Tjaden & Nancy Thoennes, Stalking in America: Findings from the National Violence Against
Women Survey, NATIONAL INSTITUTE OF JUSTICE/CENTERS FOR DISEASE CONTROL AND PREVENTION:
RESEARCH IN BRIEF 3 (April 1998), who estimate that 1 percent of all adult women are stalked each year (1 million
annually) and that 8 percent of all women (8 million) have been stalked at least oncein their lifetime. Male
stalking victims were estimated at 371,000 annually and 2 million lifetime. In comparison, in 1995 the Bureau of
Justice Statistics estimated there were 355,000 attempted or completed rapes or other sexual assaults,
approximately one-third of the number of stalking victims. LAWRENCE GREENFIELD, SEX OFFENSES AND
OFFENDERS AN ANALYSISOF DATA ON RAPE AND SEXUAL ASSAULT 1 (1997).
*  See eg., NATIONAL CRIMINAL JUSTICE ASSOCIATION, PROJECT TO DEVELOP A MODEL ANTI-STALKING
CODE FOR STATES (1993) [hereinafter MODEL ANTI-STALKING CODE].
®  BUREAU OF JUSTICE ASSISTANCE, REGIONAL SEMINAR SERIES ON DEVELOPING AND IMPLEMENTING
ANTISTALKING CODES (1996) [hereinafter REGIONAL SEMINAR SERIES. In addition, the federal Violence
Against Women Act of 1994 explicitly includes provision for federal funding assistance for projects directed at
stalking, 42 USC § 3796gg.
See notes 115-116 and accompanying text for afuller discussion.
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Survey of STOP (Services, Training, Officers, and Prosecutors) state funding agencies
asking about stalking projects they may have funded

Site vigtsto nearly a dozen prosecutor, law enforcement, and victim services agencies
with specid gaking units or saff

Telephone and persond interviews with stalking case-experienced staff from over 50
law enforcement, prosecutor, and victim services agencies around the country

Review and andysis of gaking training, policies and procedures, and operationa
manuas used by agencies.

In generd, the examination of the status of staking laws and their implementation in the 50 states
found the fallowing:

Misperceptions of what congtitutes stalking are widespread. Public awareness that
gdking isacrimeislacking, and many crimind justice personnd aso lack an
understanding of their states anti-staking laws.

Thelikely number of stalking cases (over 2 million felony and 4 million misdemeanor
cases annudly) isfar greater than previoudy estimated. Officid dtatistics greeily
undercount stalking incidents.

Staking often has a devagtating impact on itsvictims.

Because stalking cases are very different from other persond injury crimes, they require
problem-solving gpproachesin their investigation and prosecution, and they necessitate
extensve agency resource commitments to develop staff expertise and alocate sufficient
deff time.

Every date recognizes that stalking is a crime digtinct from other offenses, but many
date laws lack adequate pendties. Inonly 12 datesis staking dwaysafeony. In25
dates, saking may be afeony, depending on the particular circumstances involved or
at the discretion of the prosecutor. Inthe 13 other states, only arepeat staking
conviction isafelony.

Crimind procedure laws relaing to stalking are often lacking. Warrantless arrest for
misdemeanor staking is authorized in only 10 of the 38 states with misdemeanor
gdking laws. Other legidative shortcomings include the absence of required training on
gaking for law enforcement and prosecution.

Civil law pardlesto crimind anti-stalking laws are not as widespread. Only 26 States
authorize the issuance of civil orders of protection againgt staking; al 50 states authorize
civil protection orders againg staking as domestic violence.
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Staking laws have been the focus of considerable litigation. Nearly 200 reported cases
were found involving staking law issues, primarily chalenges to their conditutiondity or
questions of interpretation of the scope of thelaws. Similar legd issueswereraised in
another 300-plus cases involving harassment and thresat laws.

Implementation of the new gtaking lawsis ill limited. Most law enforcement and
prosecutor agencies do not place operationd priorities on implementing state stalking
laws. Specidized daffers for investigating and prosecuting Stalking cases are available
inonly asmal number of agencies. Training on staking is generdly lacking, especidly
for non-domestic violence-related stalking.

Exiding specid anti-gtaking programs demongrate the usefulness of developing staff
expertise with stalking cases and provide modd s for other jurisdictions to emulate.

A key quditative finding of the study was how arduous these cases can be to investigate and
prosecute. The relative newness of the laws (first enacted in Cdiforniain 1990) isonly part of the
explanation. Stalking cases are unique in many ways, and their investigation and prosecution often
require new techniques. Stalking investigators and prosecutors must approach these cases from a
problem-solving perspective. Each case can present idiosyncratic challenges requiring problem-solving
gpproaches for identifying who the stalker is, gathering evidence to prove both the identity of the stalker
and that a stalking has occurred, and proving those factsto ajury. Methods used with other types of
crimes are often inadequate for stalking cases, and new approaches must be devel oped.

This report explains how the conclusions above were reached and expands on them. Part | of
the report introduces the lega definition of stalking. Part |1 reviews prior research onthe prevaence of
gaking and itsimpact on victims. Part 111 details research findings on the degree to which staking laws
have been enacted and implemented. Those findings are based on a 50-dae legidaive andyssand a
review of related court decisons; areport on two nationd surveys of law enforcement and prosecutor
agencies asking about anti-gaking initiatives, and areview of federd funding of anti-gaking initiives.
Part IV provides a quditative assessment of how |law enforcement and prosecutor agencies are
implementing anti- stalking programs. This assessment is based on both field observations and areview
of prior research on gtaking that has been used by practitioners to shape their activities, including stalker
typology and threat assessment studies. 1n essence, it provides a research-distilled problem solving-

based "how-t0" for managers and practitioners, aswell as suggestions for trainers. Part V discussesthe
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policy implications of the research findings for legidators, agency administrators, and other supervisory
practitioners responsible for day-to-day investigations and prosecutions.
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I. Introduction: What Is Stalking?

Stakingisacrime. It is defined by statutes and by court decisions interpreting those statutes.”
Nonethdless, because the term "stalking” has other meanings that predate the creetion of the crime of
gaking, it is necessary to distinguish between staking as a crime and staking as other non-crimind
activity (with which stalking crime is often confused). Failures to distinguish between the two can have
sgnificant consequences for how staking laws are enforced.

A. Common Misperceptions of Stalking
When asked about "stalking,"

A prosecutor described arecent homicide case in which an investigator found adiary
kept by the suspect that described how he had followed the victim for nearly ayear
without the victim's knowledge.

A STOP grants coordinator described how college men targeted specific vulnerable
women to invite to afraternity party a which they would be given date-rgpe drugsin
their drinks.

A police sergeant stated that proof of staking includes a showing that the suspect has
both threatened the victim and has taken action on his threats againg the victim.

An atorney filed acivil action based in part on the state anti-saking law that daimed
web gtes use of "cookies' to monitor Ste useis a ' survellance-like' scheme &kin to
gaking.

None of these four statements accurately describes the crime of stalking. They do, however,
illustrate common beliefs about what congtitutes stalking. Asthe satements suggest, stalking in common

parlance (and even among crimind justice professionals) is predatory behavior.? For example, thelion

A few states do not provide detailed statutory definitions of what are termed "common law" crimes. These may
include murder, rape, and assault and battery. See, e.g., 17-aME. REV. STAT. 88 201-205 (homicide); CoL. REV.
STAT. c18-3-201 et seq. (assault). Common law crimes are inherited from the English common law that wasin
place in the 13 colonies before the Revolutionary War. Stalking is not acommon law crime and must be defined
by statute. Before stalking laws were enacted, stalking behavior was often characterized as " psychol ogical
rape." SeeK.S. Kurney & Joel Best, Stalking Strangers and Lovers: Changing Media Typifications of a New
Crime Problem, in IMAGES OF ISSUES TYPIFYING CONTEMPORARY SOCIAL PROBLEMS33-57 (Joel Best ed., 2d
ed.) (1995).

&  But see, Joyce Hargreaves, Stalking Behavior, in OFFENDER PROFILING SERIES—PROFILING RAPE AND
MURDER1, 3 (David V. Canter & Laurence Alison, eds. 2001) (defining stalking asinvolving an act of pursuit and

Stalking Laws and Implementation Practices: A National Review -



gaksits prey or the hunter stalksthe lion. However, staking in crimina law requires more than smple
hunting or trailing of another person as one might stalk an animal.®

One key difference between "saking” as used in hunting and as used in crimina law isthe
victim's awareness of the staking behavior. From this perspective, behaviora scientists and mental
hedlth professonds have focused on staking as behavior that inflicts unwanted intrusons and
communications on another.® The concern of menta hedlth professionals with stalking is that stalking
often reflects serious psychologica problems that require trestment.** However, a treatment
perspective would not necessarily require victim awareness to be part of astaking diagnosis, since the
need for treetment comes from the behavior of the stalker done. Thus, Meoy and Gothard use the
phrase "obsessiond following" as interchangesble with staking, with the implication that athough such
following suggests a need for trestment, that need exists regardless of any overt intrusions on the
victim.*> Of course, it may be that the degree of need for treatment is generally correlated with the
degree of victim awareness of the stalking, or that the mental hedlth system is unlikely to know about the
gaking behavior without avictim complaint. (Stalkers who are obsessed with another person are not
likely to refer themsdlves to treatment.)

stealth). Consider also such uses of the term "stalking" in D.C. JESSE BURKHARDT, FREIGHT WEATHER: THE
ART OF STALKING TRAINS (2001); EUELL GBBONS & RAYMOND W. ROSE, STALKING THE BEAUTIFUL HERBS
(1989).

See PAUL MULLEN, MICHELE PATHE & ROSEMARY PURCELL, STALKERS AND THEIR VICTIMS 1 (2000)
[hereinafter referred to asMULLEN et al.], who begin their book, "Until alittle more than a decade ago the word
'stalking' was attached, almost exclusively, to the activities of hunters... To stalk and be stalked today have
acquired radically different and even more sinister resonances." Compare Lorraine Sheridan, What is Stalking?
The Match Between Legislation and Public Perception, in Australian Institute of Criminology, Stalking: Criminal
Justi ce Responses Conference, December 7, 2000 (available at www. aic.gov.au/conferences/ stalking/index.html)
(hereinafter referred to as AIC Conference Papers), who found that laws that omit any references to stalker intent
or actual victim fear most match public perceptions of what constitutes stalking.

Idat 7. See, eg., Brian Spitzberg & Jill Rhea, Obsessive Relational Intrusion and Sexual Coercion
Victimization, 14 J. INTERPERSONAL VIOLENCE 3, 6-9 (1999); Brian Spitzberg, et al., Exploring the Interactional
Phenomenon of Stalking and Obsessive Relational Intrusion, 11 COMMUNICATION REPORT 33, 34 (Winter
1998).

Theterm "treatment" as used here refersto awide variety of interventions, depending on the degree of stalker
pathology exhibited. Itisnot limited to traditional "medical" or psychological/psychiatric modalities. It
specifically includes "behavior modification" techniques directed at teaching the stalker to avoid specific
behaviors that constitute stalking. However, there islittle research on "what works" in treating stalking of any
kind, much less the gamut of behaviors that stalkers as a whole demonstrate.

J. Reid Meloy & Shayna Gothard, A demographic and clinical comparison of obsessional followers and
offenderswith mental disorders, 152 AMER. J. OF PSYCHIATRY 258 (1995).

10

11

12
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But victim awareness does not necessaxily eevate obsessiona following to the leve of acrimind
act. Simple unwanted intrusions upon another may or may not congtitute harassment, depending on the
gpplicable sate law, and in mogt Sates such intrusions do not congtitute crimind staking. 1t isaso true
that not al stalking can be consdered obsessiond behavior.

B. Stalking in the Criminal Law

The crime of staking involves much more than predatory behavior, dthough that istypicaly one
element of crimina stalking. The motivations for the taking, including obsessond causes, are not at dll
relevant to defining the crime of gtaking. Instead, most state pend codes define stalking as involving the
following three dements.

A pattern of willful or intentiona harassing or annoying/aarming conduct, such as
repeat messages, following, vandalism, and other unwanted behaviors

Infliction of credible explicit or implicit threats againgt avictim's safety or that of her
family

Actua and reasonable victim fear of the stalker resulting from that behavior.™

This lengthy definition may be smplified to the three key prosecutorid dements that present the
greatest difficulties of proof:

The defendant's multiple acts were willful or intentiond.
Threats were expressed by those acts.
Victim fear resulted.

Willful/Intentional Behavior

State gaking lawsin dl jurisdictions require the prosecution to show that the stalking behavior
was intentiona. That is, the stalker meant to perform the acts that congtituted the stalking.™ In most

B3 Seegenerally, THIRD ANNUAL REPORT, supra note 1; MODEL ANTI-STALKING CODE, supra note 4.

A general intent requirement is found in the stalking laws of 22 states and the District of Columbia. These states
include Alaska, Arizona, Arkansas, Colorado, District of Columbia, Delaware, Georgia, Hawaii, Idaho, lllinois,
Indiana, lowa, Maine, Michigan, Minnesota, Mississippi, Nevada, New Jersey, New Y ork, North Dakota,
Oklahoma, Oregon, and Tennessee. Full statutory cites are providedinfra, notes 76-77. See generally Comment,

14
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dates, the prosecution must aso prove that the stalker intended to threaten the victim and to cause

fear.® Court decisonsin severa states have reduced the prosecutorial burden of proving intent to

threaten and cause fear by holding that the defendant's actions were such that he "knew or should have

known" that his actions would provoke perceptions of athreat and fear.*

Threat

A threat under most states stalking laws'” may be either explicit or implicit.'® In dther instance,

gaking thrests do not require any immediacy; the execution of the threets can lie in the indefinite future.

Implicit threats differ from explicit threats in not conveying athreat by their very words. Instead, the

threat isinferred by the victim based on what the stalker says and does, taking into account any specia

15

16

17

18

California's Antistalking Statute: The Pivotal Role of Intent, 28 GOLDEN GATE L. REV. 221 (1998) (discussing
general versus specific intent).

Lawsin 29 states and the District of Columbia provide a specific intent requirement. These statesinclude
Alabama, Arkansas, California, Connecticut, District of Columbia, Florida, Kansas, Kentucky, Louisiana,
Maryland, Massachusetts, Missouri, Montana, Nebraska, New Hampshire, New Mexico, North Carolina, Ohio,
Pennsylvania, Rhode Island, South Carolina, South Dakota, Texas, Utah, Vermont, Virginia, Washington, West
Virginia, Wisconsin, and Wyoming. (Full statutory notes are providedinfra, notes 76-77.) Inafew of these
jurisdictions, the specific intent requirement is limited to "aggravated" or serious stalking, while simple stalking
has only ageneral intent to commit the acts that constituted stalking. Thisreview islimited to a"facial" analysis
of the 50 states' laws, without regard to how the courts have interpreted or are likely to interpret the stalking laws.
Thisisasignificant qualification since many of the stalking laws use ambiguous language. Compare this
analysiswith that in Federal and State Antistalking Legislation, in THIRD ANNUAL REPORT , supra note 1 at 23,
28-32. (Thirty-five jurisdictions have an intent or "knowing" provision.)

The use of an objective or "reasonable person"” test has progressed furthest in Australia. See Gregor Urbas,
Australian Responsesto Stalking, in AIC Conference Papers, supra note 9 at 6.

Originally most states with athreat requirement limited that threat to one involving the death of the victim. Many
states have since amended their lawsto include lesser threats of seriousinjury. Seee.g., CAL. PENAL CODE §
649.6. Asof 2000, 23 jurisdictions had criminalized stalking involving threats to the victim's "safety" or similar
term. Theseinclude Alaska, Arizona, California, Colorado, Connecticut, District of Columbia, Delaware, Georgia,
Hawaii, Idaho, Indiana, Kansas, Michigan, Mississippi, Montana, Nebraska, Nevada, Ohio, Oregon, Rhode
Island, Vermont, Washington, and Wyoming. Even among those states with stricter threat requirements, the
phrase "bodily harm" or its equivalent is used by five states Florida, Illinois, lowa, Minnesota, and New Jersey).
Again, the level of threat required variesin several states according to whether aggravated or simple stalking is
charged. Inldaho and North Dakota, the laws have no threat requirement and stalking is a misdemeanor offense.
Full statutory cites are providedinfra, notes 76-77.

In 18 states (Alabama, Arizona, California, Colorado, Delaware, Illinois, Indiana, lowa, Kansas, Kentucky, Maine,
Michigan, New Hampshire, New Jersey, Pennsylvania, South Dakota, Utah, and Washington), the stalking laws
state that athreat may beimplicitly made. Another 13 states use language such as "course of conduct" that in
conjunction with specific intent and victim fear requirements can be read to include implicit threats. These
include Alaska, Georgia, Hawaii, Maryland, Louisiana, Nebraska, New Mexico, New Y ork, Ohio, Rhode Island,
South Carolina, Texas, and Wyoming. The THIRD ANNUAL REPORT, supra note 1 at 23, 28-32, identified only 12
states with language in their stalking laws citing implicit threats. Full statutory cites are provided infra, notes 76-
7.
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knowledge that the victim has of the saker, such asaprior history of violence. Threats must dso meet

a"reasonable person” standard to exclude oversengitive reactions from the law's reach.

Fear

Stalker threat and victim fear in response to that threat are easy to separate where the stalking
threet is explicit.”® But most stalking cases do not involve explicit threats. In cases where the threet is
implicit in the stalker's actions, threat and fear can be difficult to separate. Proof of one often aso
means proving the other, per the reasonable person standard. 1n these cases, it is the context in which
the harassing or staking behavior occurs that provides the link between that behavior and victim fear.
For example, sending flowers as a gift may be stalking behavior, depending on what actions have
preceded the gift. 1n some cases, the threat againg the victim may be obvious even where only implicit
(aswhere the stdker places anylon sex doll with aropetied around its neck in the victim's bed). In
other cases, more background information is needed, e.g., where the stalker uses the phrase "love
forever" and in the same letter refersto his prowess as arifle sharpshooter. The requirement in most
jurisdictions for actua fear means that unlessthe victim is aware of being followed, smple predatory

behavior does not congtitute the crime of staking.

9 Nineteen jurisdictions' laws do not require victim fear of death or seriousinjury or substantial emotional distress

as an element of the crime of stalking. Those jurisdictions are Arkansas, Colorado, District of Columbia, Hawaii,
Idaho, Illinois, Kentucky, Maine, Maryland, Massachusetts, New Jersey, New Y ork, North Dakota, Pennsylvania,
Rhode Island, South Dakota, Tennessee, Virginia, and West Virginia. Inthosejurisdictions, the victim's state of
mind may till be at issue where the statute refers to victim annoyance or harassment, aless significant level of
injury. (Full statutory cites are providedinfra, notes 76-77.) The THIRD ANNUAL REPORT, supra note 1 at 23,
28-32, identified 17 statesin 1997 that had a standard of fear that was not as high as that of death or serious
physical injury.

Fear as an element of the crime of stalking islargely a North American construct. Urbas, supra note 16,
reportsthat victim fear is not a statutory element of stalking in most Australian laws. However, intent to cause
fear is a statutory element in most of the Australian states. See EMMA OLGIVIE, STALKING. LEGISLATIVE,
POLICING AND PROSECUTION PATTERNS IN AUSTRALIA 61-71 (2000) (reprinting the relevant statutes). Similarly,
Marejke Malsch, Stalking in the Netherlands, in AIC Conference Papers, supra note 9, reports that the stalking
laws of Ireland, Norway, Belgium, and Denmark do not contain avictim fear requirement. The Protection from
Harassment Act of 1997, applicable to England and Wales, also does not contain an actual fear requirement. But
closer to home, the Canadian stalking law does require victim fear as an element of the crime, CANADIAN
CRIMINAL CODE § 264. Olgivie suggests that the fear requirement difference between the United States and
Australian versions of stalking lawsliesin the former's antecedents in stranger stalking, while the latter's focus
has been on stalking as a variant of domestic violence. Id. at 56.
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C. Examples of Stalking Crimes

Thereisno typicd stalking case. Suspect behaviors vary widely. The only congtant is that
multiple acts form a pattern of behaviors that together condtitute stalking. Some examples of stalking

cases follow.?

Example 1

A woman was dating a man who was afdlow student at auniversity in San Diego. After three
months together, she felt he was trying to isolate her from her friends and family, and he seemed
controlling and demanding (common in domestic violence cases). Soon after she told him their
relationship was over, she found her car tires dashed and a brick thrown through the windshield. The
vandaism was followed by threstening phone cals and messages on her pager citing the Cdifornia pend
code section for murder—187. The woman went into hiding from him. A couple of months later, she
was adeep in bed with her daughter when she was awakened by aloud popping noise—the man
griking her in the mouth with abal peen hammer. He fled the scene but was arrested days later. While
awaiting trid, he asked a cdlmate to hire a"hit man" to kill thewoma. Upon being told of thisby an
informant, the prosecutor's investigators staged a "murder.” A makeup artist was hired to prepare the
woman to gppear asif she had been shot in the head. Polaroid photos were then taken of her,
gpparently assassinated. An undercover investigator went to the jail and visited the stalker, who after
seeing the photo, acknowledged that the murder was what he wanted. The prosecutors filed chargesin
San Diego, and the man was convicted of stalking, burglary, assault with a deadly weapon, torture, and

soliciting for murder. He received a prison sentence of 13 yearsto life.

Example 2

Thevictim, an 18-year-old femde, sang in her church choir. She was seen performing with the
choir by atota stranger, who began to stalk her. Among other things, he sent pornographic pictures
and videos to her home. With the pornography, he would add a message saying, "Thisisyou and thisis
me." Heaso cdled her a home, making threats and playing the soundtrack from a pornographic

% Caseinformation was provided by stalking prosecutors in the district attorneys' offices of San Diego and Los
Angeles counties.

Stalking Laws and Implementation Practices: A National Review - 11



movie. When he was arrested, he explained his actions as motivated by his being a"student of human
nature.” He said he smply wanted to see how she would react to his presents, and he would sit in the
back of the church to see how she was holding up to hisactions. The defendant was convicted of
galking and sentenced to 16 monthsin prison.

Example 3

A man became fixated on awoman who refused to engage in aromantic relationship with him.
After severd years, the man began to impersonate the woman on the Internet. He placed severa
sexudly graphic want ads on Internet bulletin boards and began to correspond with men, while il
pretending to be the woman. He then solicited the men to rape the woman, claiming to enjoy rough sex
and rape fantasies. As part of the solicitation, he provided the men with the woman's address, phone
number, and other persond information. When the woman learned of these events from one of the men
S0 Solicited, she went to local police and was told there was nothing they could do. Eventudly, the
Federd Bureau of Investigation (FBI) referred her to the Los Angeles Didtrict Attorney's Stalking and
Threat Assessment Team (STAT). After extensive investigation by STAT that included issuance of
search warrants to Internet service providers to track the source of the Web postings, afelony staking

complaint wasissued. The man eventudly pled guilty and recelved a six-year sentence to state prison.

Example 4

For years awoman had been the subject of domestic violence. When the violence escalated,
she called 911; the police responded but did not arrest the batterer. When the batterer began to
threaten her children, the victim obtained an order of protection that required the batterer to leave the
household. Theissuance of the order seemed to incense the batterer, who began a campaign of
harassment againg the victim, including following her for four weeks. At trid, he was quoted as saying
to her by telephone, "I am across the street watching you, and I'm going to kill you." No cdlsto the
police were ever made. One day, while she was driving home from work, a car tried to run her off the
road in the mountains. She stopped and began talking to witnesses of the incident. The batterer
approached her in disguise and attacked and killed her. A copy of the protection order was found in his
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car. The batterer was convicted of first degree murder and sentenced by the jury to desth, partly on the
basis that he had been lying in wait, a statutory aggravating factor.

D. Summary

Theterm "gdking” isused in avariety of ways, many of which have little to do with the crimind
law's use of theterm. The resultant potential for confusion is rarely recognized. Even professiondsin
the field of stalking do not dways distinguish between the term "stalking” in common usage and asa
crimina law term. For example, the threst assessment literature often uses the phrase " cel ebrity
gaking," while a the same time noting that such "stdkers' do not usudly provide the victim with

advance notice of a planned atack.??
In the crimind law context, however, the term "staking” refersto
Willful behavior thet
Threatens the safety of avictim and
Resultsin victim fear.

Not every state's laws fit thistri-part definition. Further, states vary in their specification of what
each crime dement requires. Nonethedless, there is generd agreement nationaly that this definition of
saking is appropriate and useful as a ressarch construct.®

2 Peoplev. Poynton, GA038353 (Cal. Supr. Ct. L.A. County 2001). See generally, Dalondo Moultrie, Jury Urges
Death for Man Who Killed Wife, LOSANGELES TIMES, March 8, 2001, a B3; Twila Decker, Jury Finds Man
Guilty of Killing Wife, LOSANGELES TIMES, Feb. 28, 2001, a B3.

%2  Seeeg., JReid Meoy, Stalking and Violence, in STALKING AND PSYCHOSEXUAL OBSESSION (J. Boon & L.
Sheridan eds., 2001).

#  Seeeg, Tjaden& Thoennes, supra note 3.
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Il1. Stalking Matters: Prior Research on the Prevalence of
Stalking and Its Impact on Victims

The sgnificance of stalking? liesin how often it occurs and in its degp impact on victims. Given
its recent addition to the criminal codes, it is not surprising that research has just begun to address these
issues. Asthe review below suggests, the number of such studiesis growing.

A. Stalking Prevalence and Populations

Research Findings: Stalking Prevalence

Anecdota and convenience or limited sample estimates of the incidence of stalking® have now
been replaced by more systematic surveys directed at stalking frequencies in the population. The most
important of these is the Nationd Violence Against Women Survey, which conducted telephone
interviews with arandomly sdected sample of 8,000 women and 8,000 men. The study estimated that
over 1 million women and 370,000 men were stalked in the year prior to the interviews. Put another
way, about 1 percent of al women and 0.4 percent of al men had been stalked in the 12-month period
under examination. Although no estimates of statistical sampling error were provided by the study itsdlf,
goplication of datidticd testsfor "rare’ eventsto the survey findings results in an estimate that 750,000
to 1.25 million women and 200,000 to 600,000 men are stalked annually. The study estimated that
over 10 million men and women had been stalked a least oncein their lifetime. Using a broad definition
of gaking that includes cases where victim fear was not as grest, estimates of the number of persons
gadked annudly increase to 6 million women and 1.4 million men; lifetime staking incidencerises to

12.1 million women and 3.7 million men.?

% The absence of research has not reduced policymakers' concern for stalking remedies. Anecdotal mediareports

of stalking that end in homicide have been the impetus for enactment of stalking lawsin several states, including
Californiaand Minnesota. See Doris Marie Hall, Outside Looking In: Stalkers and Their Victims 22 (1997)
(unpublished Ph.D. dissertation, Claremont Graduate School), and The Victims of Stalking, in THE PSYCHOOGY
OF STALKING: CLINICAL AND FORENSIC PERSPECTIVES 115 (J. Reid Meloy ed. 1998). See also, Note,
Minnesota's Anti-Stalking Statute: A Durable Tool to Protect Victimsfrom Terroristic Behavior, 12 LAW &
INEQUITIES J. 613, 633-34 (1994) (cited in State v. Orsello, 554 N.W.2d 70 (Minn. 1996)).

See, e.g., Suzanne Cavenaugh, Report for Congress on Stalking: Recent Developments 2 (1996) (unpublished
Congressional Research Service report on file)(citing as evidence of the number of stalking cases Senator Biden's
estimate at hearings on antistalking legislation that there are 200,000 stalking cases annually).

Thaden & Thoennes, supra note 3 at 3-4. Seeinfra notes 192-193 and accompanying text for discussion of how
thislesser definition of stalking matches state stalking laws' coverage.
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The Nationd Survey estimates, athough subject to caveats based on response rate and
questionnaire issues?’ are probably low. A more recent study using asimilar methodology was
conducted by the Louisiana Office of Public Hedth. The study found that 15 percent of Louisana
women interviewed reported being stalked at least once in ther lifetime, or nearly twice the numbers
reported by the Nationa Survey, using asimilarly high "fear" criterion.”® Even that esimate may be low
since women aged 18-24 were underrepresented in the sample surveyed, and another study of staking
of college women suggests that may bias results to minimize the actua incidence of stalking.” Theat third
survey used telephone interviewing to gather data on six campuses. The survey found that 13.1 percent
of the femde college sudents perceived that they had been stalked during the school year in which the
survey was conducted.® Lifetime estimates of stalking exposure were not derived, perhapsin part
because of the rdatively young age of the respondents.

#|tisunclear what the survey response rate actually was. The report claims a"household participation rate" of 72

percent for females and 69 percent for men, with interview completion rates of 97 and 98 percent for women and
men respectively. Recalculation of the participation rates by excluding double counting of noneligible
respondents in both the numerator and denominator shows the actual participation rate for women to be 67
percent and slightly greater than half for men. Both are still quite good. However, neither number takes into
account unanswered phone calls to potentially eligible households. According to the separately published
report on the survey methodology, PATRICIA TJADEN & JOHN M. BOYLE, NATIONAL VIOLENCE AGAINST
WOMEN SURVEY: METHODOLOGY REPORT 58 (1999) (draft), about one-quarter of all phone calls made were not
answered after five separate calls. These households must be counted in determining the actual response rate,
since these households may differ significantly from those househol ds where someone was home to answer the
calls. Intoto, of 31,000 calls to non-business tel ephone numbers, 1,555 were to non-interviewables due to
deafness, health, etc.; 11,789 were callbacks not resulting in an answer; 4,608 were to persons who refused to talk
with the survey interviewers; 4,829 reached households where there was no adult; and 351 were terminations.
Thisamounts to a 38 percent response rate, leaving aside the question of non-assigned numbers (the use of the
term "callbacks" does not suggest nonworking-numbers). Given the inherent biases of any telephone survey,
the survey findings cannot be called definitive on this basis alone. One other potential flaw with this National
Survey was its screening question to identify stalking victims. The question asked whether "anyone had ever
done (acts such as following, unsolicited calls, etc) on more than one occasion." Thislanguageis potentially
ambiguous, since a person responding to atelephone interview might hear the question as also including two
persons engaging once in stalking-like behavior, rather than being limited to the intended one person repeating
hisor her acts.

% Prevalence and Health Consequences of Stalking—Louisiana, 1998-1999, 49 MORBIDITY AND MORTALITY
WKLY . REP. 653 (2000) (hereinafter LOUISIANA REPORT). In several ways, the estimates of stalking based on
thissurvey are similarly aminimal figure. For example, the definition of stalking used by the survey required that
the stalking occur for at least one month. Thereis no such requirement in law, where stalking can occur over the
course of an afternoon as long as there were two or more distinct acts. Seeinfra.

#  SeealsoHall, supra note 24 at 150 and 126, who found that stalking victims age 18-25 made up nearly one-fourth
of all stalking victimsin her sasmple.

¥ BONNIE S. FISHER, FRANCIS T. CULLEN & MICHAEL G. TURNER, THE SEXUAL VICTIMIZATION OF COLLEGE
WOMEN (2000). The definition of stalking used here rested solely on the interviewees' perceptions of being the
subject of stalking-like behavior. No effort was reportedly made to judge the seriousness of the interviewees'
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Another estimate of staking prevaence comes from the British Crime Survey conducted in
1998 using face-to-face interviews combined with a computer-assisted, self-administered procedure
(the interviewer hands a laptop computer to the interviewee, who then fills out the form). The survey
found that between 550,000 and 900,000 persons were stalked in the year preceding the survey. This
amounted to 2.9 percent of the British population, a figure more than double that of the Nationa
Violence Againg Women Survey in the United States. Limiting the definition of stalking to behavior
inducing fear of violence reduces the proportion of stalking victimsto 1.9 percent of the British
population,® still nearly 50 percent grester than the Nationa Survey estimate for the United States.
Whileit is possble thet the differing estimates are due to differing populations, the more likdy
explanation is that the differing methodologies are the cause. The use of Iaptops was introduced by the
British Crime Survey to reduce interviewee embarrassment at having to discuss highly persond
questions, especidly sexud assault and domestic violence. Moreover, the computer program requires
that the interviewee complete dl questions before the program can be terminated. Both factors lead to
increased reporting.

The British Crime Survey, the Louisiana hedth study, and the campus staking survey dl indicate
that the Nationd Violence Againg Women Survey may underdate stalking's incidence by as much asa
factor of two. However surprising that survey's estimate (over 1 million stalking cases annudly) may

reports of concern for their safety; many states laws require this fear to be of seriousinjury or danger. This
defect affects many other studies of stalking among college women. See, e.g., T.K. Logan, Carl Leukfeld & Bob
Walker, Stalking as a Variant of Intimate Violence: Implications froma Young Adult Sample, 15 VIOLENCE
AND VICTIMS91, 91-97 (2000). See also Hizabeth E. Mustaine & Richard Tewksbury, A Routine Activity Theory
Explanation of Women's Stalking Victimization, 5 VIOLENCE AGAINST WOMEN 43 (1999) (reporting 15 percent
of college women said they had been stalked in past six months). On the other hand, the Fisher survey'sfailureto
define the terms "obsessive" and "repeatedly" (rather than using the common statutory definition of "two or
more") may have led to underreporting of stalking. One other study of note is Beth Bjerregaard, An Empirical
Study of Stalking Victimization, 15 VIOLENCE & VICTIMS 389, 401 (2000), which found that 6 percent of the
sample of college students were being stalked at the time of the study.

¥ TRACEY BUDD & JOANNA MATTINSON, THE EXTENT AND NATURE OF STALKING: FINDINGS FROM THE
BRITISH CRIME SURVEY 9, 13-14 (2000) (Home Office Research Study 210); Home Office Research, Development,
and Statistics Directorate, Research Findings No. 129: Stalking Findings from the 1998 British Crime Survey
(2000). The Home Office survey findings show consistently higher crime rates than do United States surveys.
Thus, the British survey found that both femal es and males reported identical rates of domestic violence, 4.2
percent, while the National Violence Against Women survey found 1.8 percent for femalesand 1.1 percent for
males. Whether these differences are due to different methods of surveying or in populations cannot be
determined. See also Rosemary Purcell, Michele Pathe & Paul Mullen, The Incidence and Nature of Stalking
Victimization, in AIC Conference Papers, supra note 9, who also found arate of stalking victimization about 50
percent higher than the United States surveys show.
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have been, the true figure is probably over 2 million fdony-leve staking cases annudly. The higher
figure takes into account both the wide range in the survey's estimates (1.4 to 7.4 million victims,
depending on the definition of stalking used) and the findings of the three other studies. 1t does nat,
however, include "lesser" staking cases where victim fear does not result, nor does it include stalking

againg juveniles®

Research Findings: Victim Populations

The research dso shows that salking occurs among dl populations, rather than being largdly
limited to specific subgroups. Thus, the Nationa Survey found no difference between white and
minority women in their prevalence of staking victimization, nor was there a daidicaly sgnificant
difference between Hispanic and non-Hispanic women.* Hall adds to these findingsin her report on
145 gdking victims who volunteered to answer questions about their experiences. Her findings show
that persons of al ages and employment may be victims of staking. Five of the victims were under age
18, while two were over age 70; 20 percent were age 41-50, while nearly one-fourth were ages 18-25.
These galking victims dso varied widdly in their jobs; they were professionds (31 percent), managers
(20 percent), technical workers (17 percent), sales workers (16 percent), students (12 percent), retired
persons (3 percent), and homemakers (3 percent).* Pathe and Mullen's study of Australian stalking
victims found asimilar pettern of diversty. Among their sample of 100 victims, the age of the stalking
victims ranged from nine to 66 years, with most being in their mid to late 30s. At the outset of the
gdking, 36 percent of the victims were employed as professonas, in such fields as medicine, law, or

education.®

One population is, however, unusualy subject to being stalked: battered women who have
separated from their batterer. Indeed, as noted elsewhere, it is homicide and staking againgt that group
that motivated many states daking laws. One of the few studies to examine the incidence of staking

¥ Although most stalking research omitsjuvenile victims, such an omission is contrary to both law and other

research suggesting that stalking of juvenilesis not uncommon. See Denise M. Emer, Obsessive Behavior and
Relational Violence in Juvenile Populations: Stalking Case Analysisand Legal Implications, in STALKING
CRIMES supra note 1 at 33.

Tjaden & Thoennes, supra note 3at 4-5. While the survey also found no important differences among male
stalking victims, the small numbersinvolved here make any such findings problematic. See supra note 27.

¥ Hall, supra note 24 at 150-152.
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among these women, conducted by Mechanic and colleagues, found that 13 to 29 percent (depending
on the definition of stalking used) of their sample of 144 battered women reported being staked in the
sx months immediately following separation.®® Another study, by Tjaden and Thoennes, found that
16.5 percent of dl domestic violence calls involved dlegations of stalking.®” The more important
question, however, iswhat proportion of staking involves domestic violence. The Nationd Violence
Againg Women Survey found that dightly more than haf (54 percent) of dl staking is done by current
or former intimates or dating partners. That cluster included 59 percent of female saking victims and
32 percent of mae stalking victims. If, however, dating partners who had not cohabited are excluded,
the proportion of stalking cases involving domestic violence is reduced to 40-45 percent.*®

Official Statistics

Officid gatistics do not in any way match these estimates, even though both the nationdl and
L ouisiana surveys reported that stalking complaints are typically made to law enforcement.® The state
reporting the most stalking crimina casesis FHorida, which in 1999 reported 704 stalking cases, adrop
from 920in 1998.° Mogt states either do not report stalking crimes at al or exclude them from their
annua crime gaigtics reporting, dthough some staking crimes are captured in domestic violence crime
datistics™ An example of the latter is New Jersey, which in 1997 reported 345 domestic violence-
rdated stalking offense® In 1997, North Dakota reported the greatest number (per capita) of stalking
cases of any state® Even s, itsrate, if applied nationally, would equate to only 22,805 stalking cases.

% Michele Pathe & Paul Mullen, The Impact of Stalkers on Their Victims, 170 BRIT. J. PSYCHIATRY 12, 13 (1997).
% Mindy B. Mechanic, Terri L. Weaver & PatriciaA. Resick, Intimate Partner Violence and Stalking Behavior:
Exploration of Patterns and Correlatesin a Sample of Acutely Battered Women, 15 VIOLENCE AND VICTIMS55
(2000).

Patricia Tjaden & Nancy Thoennes, The Role of Stalking in Domestic Violence Crime Reports Generated by the
Colorado Springs Police Department (report for the National Institute of Justice, December 1999), 15 VIOLENCE
AND VICTIMS 427 (2000).

Tjaden & Thoennes, supra note 3 at 6.

Tjaden & Thoennes, supra note 3 at 9, report that 55 percent of women and 49 percent of men filed police reports.
The LOUISIANA REPORT, supra nhote 28, found that 67 percent of the women reported the stalking to the police.
FLORIDA DEPARTMENT OF LAW ENFORCEMENT, CRIME IN FLORIDA: JANUARY-DECEMBER 1999, 1 (2000).
The Violence Against Women Act of 1994 requires the Department of Justice to include stalking as part of the
National Incident Based Reporting System, 42 U.S.C. § 14038, but this has not had much effect on state and local
crime reporting.

NEW JERSEY STATE POLICE, DOMESTIC VIOLENCE OFFENSE REPORT : 1997, 3(n.d.).

OFFICE OF ATTORNEY GENERAL, BUREAU OF CRIMINAL INVESTIGATION, DOMESTIC VIOLENCE IN NORTH
DAKOTA: 1997 (1999). In 1995, the state reported 82 stalking offenses.
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One of the few gatesto report civil saking filings (for orders of protection) is Oregon. That Saes
Judicial Department reported that in 1999 there were 1,404 filings for stalking orders of protection.**
Extrapolating from that number to the U.S. population as awhole trandates into 115,409 stalking cases
nationwide. However one counts, the officia satistics for stalking fal far below the actual number of

such cases.

B. Stalking Behaviors: Their Scope and Duration

To understand how victims react to staking, it is necessary to understand the variety,
persstence, and repetition of staking behaviors. Understanding those factors dso permitsinferences
about victims responses to be drawn, based on the reasonable person standard used in many state
gdking laws.

Theilludrations of staking previoudy presented exemplify, but do not ddimit, the range of
behaviors that a staking victim may be exposed to. Anecdotal reports of stalking cases are
widespread, and few studies provide satistica summaries of the frequency with which different stalking

behaviors occur.

Anecdota reports come from a variety of sources. One excellent but rarely used source is
published court decisonsin stalking cases. Persond accounts of staking are also available and provide
an additiona, important perspective.

Court Opinions

The examples below are taken from court opinions affirming convictions in stalking cases.*
Because the nature of a relationship can affect the specific salking behaviors engaged in, the examples
are listed according to the type of prior relationship between the stalker and the victim.

“ OREGON JUDICIAL DEPARTMENT, CIRCUIT COURT STALKING FILINGS BY COUNTY: 1999 (Administrative Office
of the Oregon Courts) (data provided by Maureen McKnight, Legal Aid Services of Oregon, February 2000). The
large number of stalking ordersin Oregon is consistent with the Australian experience where Inez Dussuyer, Is
Stalking Legislation Effectivein Protecting Victims?, in AIC Conference Papers, supra note 9, reportsthat in
Victoria, Australia, there are 50 orders of protection sought for every stalking case prosecuted.

The descriptions of stalking behaviors here culled from the court opinions use only the courts' description of
what the witness testimony claimed occurred. Asthe opinions often note, an appeal's court review must look at
the evidence from the perspective of the prosecution, that is, was there sufficient evidence that the jury might
have believed to sustain aconviction? A jury's general verdict of conviction does not mean that it believed all

45
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No Prior Relationship

In State v. Marsala, defendant met victim in 1992 when he gave her aride home one
night. He then began stopping by her gpartment uninvited and parking his car in front
of her house. Thiswent on until June 1993 when he was incarcerated. From prison he
sent her |etters that frightened her (...1 will strike back if you hurt me and you. . .know
how redlly dangerous | am.”). In March 1994, the defendant entered afacility where
the victim had just been admitted two hours earlier; despite staff requests that he leave,
he remained for 10 minutes, ingsting on seeing the victim. He continued for some time
to appear in front of the facility for long periods of time, including twice setting up
chairson the sdewak in front. From April 1 to June 25, 1994, he made numerous
harassing telephone cals to victim's mother to talk about the victim. The defendant
was arrested for stalking on April 25 and June 28, 1994, after repeated warnings from
victim's attorney to cease stalking her.*

In People v. Nakajima, victim worked as a cashier in a store where she served
defendant; once, when she was returning his credit card, he grabbed her hand. On
severa occasions after that he followed her throughout the store. On October 24,
1995, defendant followed her during her drive home from her dementary schoal
teaching position. He did so again the following day, cutting across two lanes of traffic
when she made a turn and staying no more than two car lengths avay while traveling a
Speeds up to 60 miles per hour. That evening, victim saw defendant's car in the
parking lot as she left her cashier job to go home. Police were summoned and the
officers warned defendant that his actions would congtitute a crime if continued. On
November 4, victim saw defendant stopping her parents car to talk with her father. A
second warning about stalking was given to the defendant by the State's Attorney's
Office, to which defendant responded by letter on November 7 that he would cease his
conduct immediately. On November 18, 1995, victim saw defendant cruising the
parking lot where she worked as a cashier, then parking afew spots away from her
car. Defendant was charged with stalking.*’

46
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the evidenceit heard. A defendant is still able to contend specific stalking behaviors alleged at trial did not
occur, while at the same time being unable to deny that stalking occurred. In all these cases, the convictions
were upheld.

Statev. Marsala, 688 A.2d 336 (Conn. Appl. Ct. 1997). Another minimal acquaintance caseisCrenshaw v. State,
515 S.E.2d 642 (Ga. Ct. App. 1999), where the victim had attended second grade with the defendant's son.
Defendant began stalking victim when she was age 14 and continued his stalking behaviors when she was
divorced and returned home to her parents' house.

Peoplev. Nakajima, 691 N.E.2d 153 (lII. App. Ct. 1998). Another casual acquaintance stalking caseisTroncalli
v. Jones, 5114 SE.2d 478 (Ga. Ct. App. 1999) (civil suit for stalking), where defendant began stalking by twice
brushing victim's breasts at a party at amutual friend's house. Defendant then followed victim in her car when
she left the party. Other stalking incidents followed.
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Dating Relationship

In People v. Allen, the defendant and victim had had atwo- or three-year dating
relaionship that had ended. On January 12, 1992, defendant threatened victim with
two screwdrivers while she was walking to afriend's house. On March 8, defendant
entered victim's gpartment while she was taking a shower and hit her, cregting agash
over her eyebrow. Hethenfled. Later the same evening, victim saw defendant outsde
her mother's house. Heloudly stated that he had torn up victim's clothing and
gpartment and threatened to throw a Molotov cocktail a her mother's house. When
victim returned to her gpartment that evening it was indeed severdy vandaized—holes
in thewalls, snk pulled out of thewall, and faucets pulled out of the Snk. The diding
door to her bedroom was broken, as were her bedroom set and dresser. All her
clotheswere gone. On July 24, victim was resting & afriend's house. She woke up at
1 p.m. to find defendant besting on her; her face was swollen and her eye was
protruding. On October 25, victim's mother saw defendant outside her home, riding a
bicycle. He came and went four times. Defendant then threatened to kill both the
victim and her mother, pointing a handgun & the mother. Defendant was arrested for
gaking and terrorigtic threats*®

Prior Marriage

In State v. Colbry, defendant had been abusing the victim (his wife) before they
separated in August 1993. During September, defendant tel ephoned victim three or
more times daily at home and a work. He threstened to fight for custody of their child
and "to take [her] for everything [she] had." He dso threatened a man with whom he
suspected she was having an affair. Toward the end of September, defendant
assaulted victim, but the police did not file charges. On October 10, defendant again
assaulted victim. In response, she obtained a protection order. As sheleft the
courthouse, her car was pursued by defendant a high speed. Victim drove to the state
police barracks. While she was telling her story, defendant drove up to the officer and
threatened to kill victim's male passenger. He next went to victim's home and entered,
screaming at victim and threatening to kill her male friend. For weeks theregfter,
defendant gppeared a victim's work site and followed her home. In December,
defendant used his key to enter the coupl€e's residence without permission and in
violation of the no-contact order. 1n January 1994, defendant was convicted of assault
for the October incident. In March, he was convicted of trespass for the December
incident. Both convictions were accompanied by no-contact orders. Defendant
continued to telephone victim and threaten to kill her mae friend, with whom she was
now living. In June, police monitoring of victim's telephone recorded defendant again
threatening to kill or injure victim's male friend. Defendant was arrested for stalking.*

“ Peoplev. Allen, 40 Cdl. Rptr.2d 7 (Cal. Ct. App. 1995).
* Peterson, Larson, Colbry v. State, 930 P.2d 414 (Alk. Ct. App. 1996).

Stalking Laws and Implementation Practices: A National Review - 21



In People v. Borrdli, awoman (victim) obtained arestraining order after separating
from her husband (defendant) in July 1995. When defendant appeared unannounced
at the victims parents house instead of her home as planned on September 21, to pick
up their children, he threatened to kill both her and her parents. A few hourslater he
appeared at her home, angry because the children had falen adeep. He ssomped on
her foot and kicked her before leaving. On December 2, defendant appeared at a hair
sdon and caled victim names because she had not been home when he came by to
pick up the children. When she returned home to pack clothing for the children to go
with defendant, he rear-ended her car while she was till parked in front of her house.
She locked the car doors and defendant came up to the car, banging on the door and
threatening to kill her. When he returned that evening with the children, he moved as if
to grab her neck. For that he was arrested. In April 1996, defendant telephoned and
again threatened to kill victim. The next day a& 6 am. he again caled with athrest to
kill her. On May 1, victim moved without telling defendant of her new address; child
custody exchanges were made at the local police department. On May 7, defendant
appeared at victim's place of work, entering her office and cdling her names. In
December, defendant crashed his car into the front doors of the building where victim
worked, saying he was making a statement to his girlfriend, who worked in the
building.*

In State v. Cartwright, the defendant in August 1997 began accusing the victim of
having affairs with coworkers and friends (another common occurrence in many
domestic violence cases). Defendant's accusations and threets were followed by
gpologies, reducing victim'sfears. After accusing victim of an affair with her girlfriend,
defendant spray painted victim's van with the word "fag.”" Victim fled to her parents
house and obtained a court order of protection. Defendant began parking across the
dreet from the house in his truck, in which he also dept a night. Soon theresfter he
entered the house and stole some of victim's jewdry. He next stole a cdllular phone
out of victim's van; he was arrested for theft and violation of the court order.
Defendant later made reports to the Divisgon of Family Services and to her employer
that she was sdlling company secrets. After victim filed for adivorce, defendant
gpologized, offering gifts and excuses (claming his medication was a fault). The
accusations began anew when another girlfriend dept over. Once, after victim was
talked into letting defendant shower in the house, she found three listening devicesin
the kitchen, her bedroom, and the spare bedroom. Another recording device was
found later in the garage, taped into victim's phone. Still more recording devices were
found later. In October, defendant began following victim to work, caling her on her
cdl phone, and stopping his car in the middle of the road outside her workplace and
screaming, "'l loveyou." Defendant dso moved into a building near victim's house to
alow himto "go outsde and scream 'l love you, Laura™ Defendant next threstened to
buy guns when victim refused to give him access to his gun collection a the marita

*  Peoplev. Borrelli, 91 Cal. Rptr.2d 851 (Cal. Ct. App. 2000).
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household. At achild vistation exchange, defendant posted a note on victim's car
saying, "l am the ax murderer. If you fuck with me one moretime, | will kill you." At
Chrigtmas victim found defendant in her basement. She called 911. Police discovered
he had been there listening to her through the heating vents. Later victim found her
nightgown shredded with a knife in the basement. Defendant was arrested for
gaking.”

In State v. Hoxie, defendant and victim were separated after eight years of marriage,
and adivorce action was initiated in January 1994. Defendant was reported to have
come by the school that victim was attending or by her home on adaily basisfor the
next two months. Many days, he would make 40 to 80 cadls. During that period,
victim changed her number Sx times. On some occasions, defendant assaulted victim.
Threetimesin April, defendant appeared at victim's school, questioning her about her
activitiesand friends. On May 22, defendant gppeared nude in the victim's driveway,
exposing himsdf to their two daughters. Police responded and escorted him from the
property. On May 29, victim returned to her house, where defendant questioned her
about her activities that day. An argument ensued, and victim and the daughters fled
indde. Defendant beat on the house door until it was dented, and he threatened to kill
victim. The victim's phone box was disconnected so that she could not call 911. On
June 2, a court no-contact order was issued against defendant. Two days later
defendant drove alongsde victim's car and screamed at victim. On June 6, defendant
cdled victim's house and warned her male friend to Stay away. After leaving the house,
the friend found that the tires on his car had been dashed. On June 10, defendant
sought to obtain a key to the house from one of the daughters while she was at the
local YWCA. On June 12, he came three times to the neighborhood pool where
victim and the children were svimming. Defendant assaulted victim and said he would
have her killed if she had him removed from the pool. Defendant followed victim to a
restaurant on June 29 and later that night telephoned her to say he would not return
their daughter from aweekend vigitation. Defendant then tried to have victim's school
scholarship taken away for misconduct and threstened the scholarship agency "if they
did nothing." In July, victim's car tires were dashed on eight occasions. Throughout
the summer, defendant |eft cards and notes at victim's home and place of employment
expressing hislove for her. Defendant would aso follow victim at the school
lunchroom. Findly, on October 23, defendant would not remove histruck from
victim's driveway; an argument ensued, and he again serioudy assaulted her.
Defendant was charged with stalking, violation of court orders, and telephone
harassment.>
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Satev. Cartwright, 17 SW.3d 149 (Mo. Ct. App. 2000). Asthese casesillustrate, child visitation requirements
present unigque complications for victims of domestic violence stalking. See also, for example, Commonwealth v.
Alphas, 762 N.E.2d 575 (Mass. 1999), where the defendant began videotaping all his contacts with his divorced
wife-victim. One other interesting aspect of that case was the defendant's bragging of using a scanner to hear
his ex-wife's phone calls.

Satev. Hoxie, 963 SW.2d 737 (Tenn. 1998).
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Acquaintance Relationship

InFly v. State, defendant and victim were coworkers and had one dinner datein
November 1991. In the next few months, defendant I€eft the victim increasingly invasive
messages and presents, including aburglar darm left on her doorstep with the message
that breaking into her home would be easy. It then became apparent that defendant
had access to victim's computer at work, and investigation showed that he worked for
a company subcontractor. Defendant was fired from his pogtion and blamed victim.
Defendant continued sending letters to victim and to her relatives, friends, and aformer
employer, detailing hislove for her. In January 1993, defendant |€eft the victim two
$100 billsand letters. One letter stated, "I hope you don't have to die or nearly dieto
redize that | redly cared about you.... " The letters he continued sending showed he
was watching her house, going through her trash to obtain addresses of her boyfriends,
and following her. Additiond letters showed that defendant was taping her phone cdlls.
The messages continued and expanded again to include her friends, coworkers, and
minigter, as well asthe dean of her law school. Defendant was then convicted of
wiretapping and placed on probation with a no-contact condition. On June 12, 1994,
defendant left a message from the horror movie Fright Night. Defendant was again
aresed. From jail, defendant sent the victim's minister amessage strongly stating his
contempt for the victim. Defendant's probation was reinstated on condition that he
leave the state. Three months later he left her atelephone message. Within aweek he
left a cassette tape on the hood of her car during the night. Defendant was arrested for
salking but continued to send messages from jail to victim and her parents®®

In Sate v. Jackson, the victim was a mde physcian tregting afemde defendant for
Lymedisease. After awhile, defendant began to address the victim by hisfirst name,
rather than by histitle, Doctor. On one occasion, victim found arose placed on his
wife's car, which hewasusing. A week later, roses were ddivered to him at the
hospita, sgned only with "guesswho.” About the same time, victim began to receive
strange telephone cals a his office, such as the sound of a"raspberry” and the phone
hanging up. Other cdlsinvolved music playing lyrics, such as"I'll be watching you" and
"well be together forever or ese”  Although victim terminated the doctor- patient
relationship, the frequency of these cdls increased and began to include cdlsto him
while he was egting dinner with hisfamily. At home, his wife began to receive cdls
followed by either araspberry or slence severa times aweek and even severd timesa
day. Hiswife then began receiving anonymous letters charging victim with adultery.
Victim dso began receiving odd |etters, such as one anonymous note saying his wife
was watching the parking lot to see if he left with anyone. A letter was sent to the
president of the hospita that charged victim with unprofessona behavior. Defendant
then began to intimidate victim in the hospital parking lot. On one occasion, defendant
attempted to block victim's egress from the lot. On another occasion, when defendant

*  Flyv. Sate, 494 SE.2d 93 (Ga. App. Ct. 1997).
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took his child to agym for karate lessons, defendant was seen at the front desk staring
at victim and his child. Victim then left and defendant followed, continuing to Sare at
him and his son.>*

Victim Reports

Information about stalkers aso comes from persona reports published by or about stalking
victims. For example, one well-known story isthat of Kathleen Baty. In 1982, her staking began with
aphone cdl from ahigh school classmate whom she had not seen in years. The phone calls continued,
and she soon noticed a pickup truck circling the house. Police were called and found aloaded riflein
the truck. Defendant was held for 48-hour psychiatric evauation and rleased. The calls resumed, and
defendant was soon rearrested outside victim's parents home, again carrying arifle. On this occasion,
defendant was sent to amentd facility for Sx months and received three years probation. After he
completed probation, defendant was arrested again, thistime for trying to bregk into victim's home. He
received a 60-day jail sentence and three more years on probation. In summer 1989, victim met the
defendant again by chance; she ordered a pizza and he was the ddiveryman. In November of that year
the stalking resumed. The next spring, victim got married and defendant went missing. Soon, he
gppeared in victim's kitchen, holding a knife and planning to take her to a mountain cabin for a couple of
weeks until she began to love him. Fortunately, the phone rang and the victim was able to communicate
to her mother what was happening. Police were summoned and arrested defendant. Defendant was

sentenced to eight yearsin prison.>

Research Reports

In generd, the research supports these anecdotes asiillustrating both the scope of stalking
behaviors and their duration and frequency. The Nationa Violence Against Women Survey, for
example, found that 82 percent of the women stalked reported that their stalkers followed them, spied
on them, or stood outside her house. Sixty-one percent said they had received unwarted phone cdls,
33 percent received unwanted |etters or gifts, and 29 percent had property vandalized. The survey also

¥ statev. Jackson, 742 A.2d 812 (Conn. App. Ct. 2000).
% Larry Stagner, Stalked, 56 WOMEN'SDAY 49 (March 3, 1993). See also Howard Kohn, The Stalker,180
REDBOOK 106 (April 1993); One Woman's Nightmare, 24 ESSENCE 72 (October 1993); Moore, When A Stalker
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found that 9 percent of the stalked women reported threats to kill the family pet,®® afinding not seenin
the stories above. The survey respondents were aso unlikely to experience extended stalking, lasting
more than one year; only one-third of those stalked were stalked for a period greater than one year.
Only 10 percent of those stalked were stalked for more than five years®” Findlly, the survey found that
gaking victims who had previoudy been intimate partners with their salker were sgnificantly more
likely to have been victims of domestic violence than were women in the genera population; 81 percent
of intimate staking victims had been assaulted by their spouse in the past compared to a 20 percent
lifetime experience of domestic violence among al women who have been married or lived with aman.*®

The Louisanasurvey aso found a high level of prior assaults againgt stalking victims, 32 percent.>

Other research on stalking supports both the Nationd Survey's findings and the stories above.
Nicadiro, Cousins, and Spitzberg, for example, in summarizing eight studies on staking ligt the following
behaviors as characterigtic of stalking: frequent telephone cals, persona contact a home or work,
driving by home, repeated following or watching, appearing a work or school, sending or leaving letters
or objects, contacting third parties, damaging property, breaking and entering, and threatening violence
to the victim or others® In areview of crimina casefilesin the San Diego City Attorney's Office, these
researchers also found that 45 percent of the stalking cases involved physical assaults of one sort or
another.®* Hall dso found a high incidence of assaultive behaviors among other stalking actions. She
found that 38 percent of her victim sample reported being hit or besten and 22 percent reported a
sexud assault. The most common stalking behaviors reported by these victimsinduded making
unwanted telephone calls (87 percent), surveillance at home (84 percent), following (80 percent),

Stops at Nothing, 225 COSMOPOLITAN 224, 224-28 (December 1998); Francine Maroukian, Stalked: One Woman's
Terrifying Tale, 194 REDBOOK 99 (April 2000).

Tjaden & Thoennes, supra note 3 at 7.

Id. at 11. One other interesting finding was that intimate stalking lasted on average twice as long as non-intimate
stalking, 2.2 versus 1.1 years. Tjaden & Thoennes, supra note 3 at 12. Care must be taken with all these findings
because of the very small numbersinvolved. See discussion supra, note 27.

Tjaden & Thoennes, supra note 3 at 8. Similarly, 31 percent of stalked former intimates had experienced sexual
assault by their former intimate compared to 5 percent in general population.

LOUISIANA REPORT , supra note 28.

% AlanaM. Nicastro, Amber V. Cousins & Brian H. Spitzberg, The Tactical Face of Stalking, 28 J. CRIM. JUST . 69,
71 (2000).

Id. a 75. FISHERet al, supra note 30 at 28, report that 15 percent of their college campus victims said the stalker
either assaulted or threatened to assault them. In 10 percent of the incidents, the stalker forced or attempted
sexual contact.
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driving by home (77 percent), gppearing at workplace (54 percent), and sending letters (50 percent).
Some unusud activities included spreading gossip (48 percent) and sending packages with materias
such as urine, blood, or dead animals (3 percent). One victim aso reported an arson.®

A number of researchers have developed typologies of staking behavior. One especidly
interesting study is Dunn'sreview of staking case files and interviews of staking victimsin amgor
Cdiforniajuridiction. She classfies staking behaviors asfdling into four categories:

Courtship (e.g., letters, calls and personal meetings expressing love and saying "we can
work things out,” gifts and flowers)

Survelllance (eg., following, driving by home, caling employers) to send a"message’

Symboalic violence (e.g., bresking into home, vanddism, property theft, leaving pend
code provison number for murder on victim's pager)

Physicd violence®

In sum, both the anecdota reports drawn from court decisions and persond stories agree on the

scope of staking behaviors and their duration.

C. Stalking's Impact on Victims

Rdatively little research has focused on the impact staking has on its victims, athough
homicide¥s the most seriousimpact of stalking¥ led to policy attention to stalking. But non-homicide-
gaking victims are aso often dramatically impacted. Information about such impacts comes from a
variety of sources. These include information from the victims themselves, epecidly victim interviews,
their courtroom testimony, and victim surveys asking about impacts.

Victim Reports

A datutory dement of the crime of saking in most Satesisvictim fear. Hence, it is not
surprising that many court rulings in stalking cases cite reports of victim fear. But the term "fear” does

8 Hall, supra note 24 at 150 and 132.
8 Jennifer Dunn, Courting Disaster: Intimate Stalking, Victimization, and the Law (n.d.) (unpublished paper on file
with Sacramento County (Cal.) District Attorney's Office).
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not redly convey the complexities of how victims respond to stalkers. Thus, we need to know more

about other interndized reactions and about victim responses that involve lifestyle changes.

Indl the court cases cited above, victims reported being physicaly frightened. In thelast of

these cases, Jackson, the victim stated,

Wel, it's affected my life...tremendoudy. It's like living in a prison. | mean, these
things continue. The willfulness of it dl. The continued lying-in-wait. Everywhere |
go¥a there would be%a | have incidents of phone cals, letters, letters to neighbors¥a |
mean, it's just awful. 1 mean none of it% | mean, I've done nothing wrong. Herel am
as a doctor trying to help a patient and thisis...what occurred. And it is horrible. 1
live every day 4ill in fear that something's going to heppen to me. Fear that...my
children are going to be left done if someday%4 you know34 1'd drive up and meet her
and she¥sor she's just there and...does bodily harm to me. | mean it's just awful.
Nothing is changed. We ill do the darm, we il do the binoculars. At night...you
hear sounds and¥2 norma sounds of the neighborhood and here | am running to the
window...trying to look out or going out and seeing...what's occurring.  It's just
horrible. It's a horrible way to live in fear of your life...every day | wake up I'm in
fear of my safety.®

Dunn quotes ancther stalking victim, who told her,

Theres no advice | can give a person on how to ded with the fear. How do you, you
know, there's nothing | could say that's gonna make sense, especidly when you have
achild. 1 mean I, the nights | had to put the knife under her bed, the nights, when
what am | going to do? Cause if he was coming in, he had to get through me, to get
to her. | mean, totaly, | bet you, 70 to 80 nights like that, when he was coming over.
And ther€'s nothing, there's no advice | could ever give a person to ded with, there's
no way to ded with it. It's the most powerful fear thereis...l'd never fet that kind of

fear before. The only fear 1'd ever fdt before was the kind you fed when a person

jumps out in front of you and you amogt like, hit him, that roller coaster kind of fear,
but waking around with that feding tha you get right a that moment, if you can

imagine thet feding again, where you dmogt hit someone, never leaving...if you could
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Id. InNakajima, supra note 48, victim testified that she was "absolutely terrified." The court decision stated
that she did not know what defendant intended or why he was following her. According to the victim, she
"wanted to get to asafe place" and "didn't know if he would try to harm [her] in any way." In Hoxie, aneighbor
testified that victim asked her to raise her children should defendant kill her. InTroncalli, the victim "devel oped
shingles, experienced nausea and vomiting, became frightened and depressed, and sought psychological
counseling." In State v. Schwab, 695 N.E.2d 801, 806 (Ohio App. Ct. 1997), victim reported that she no longer
drives places or walksin her parents' neighborhood by herself, that she had purchased a cellular phonein case
defendant "caught up with her," and that sheis afraid for herself and her children. InJohnson v. Sate, 648
N.E.2d 666 (Ind. Ct. App. 1995), victim had moved four timesin Ohio and then moved to a shelter in Indianapalis,
al in an effort to hide from her ex-boyfriend stalker.
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imagine walking around that way, for months after months after months and it never
leaving, the fear, whatever the thing that has made you afraid doesnt leave....

Kasting, who reports on extengve interviews with staking victims, points out that the impact of
gaking by aformer intimate partner can be affected by continuing emotiond ties between the stalker
and thevictim, aswell as by socid pressures to make the former relaionship "work.” For example, one
of her interviews was with awoman whose family supported the stalker's efforts snce their religious
bdliefs favored the sanctity of marriage. These externd forces may worsen staking's impact by
undercutting socia support and understanding for the victims, increasing their isolation from society.®
Kagting'sinterviews aso underscore how the justice system's response to stalking can ameliorate or

exacerbate the negative effects of staking on the victim's mental hedlth and well-beng.

Interviewee 1 reported that her stalker was an acquaintance who first tried to gain
control over her by implicating her in an armed robbery. He was convicted and sent to
prison for the offense, but he continued to stalk her and on five occasions assaulted
her; he was not convicted of assault, instead being returned to prison as a parole
violator. Upon being released again, he abducted her and sexudly assaulted her. The
initia police response to reports of the abduction were minima until a superior officer
was reached. The sex crime detective assigned to the case after the arrest provided
her with congderable assi stance, induding obtaining a name change and help in
relocating to another jurisdiction. That detective continues to keep in contact four
yearslater. At the sametime, the detective also provided her with persond in-court
support while she was waiting to testify in the crimind metter. Other police officids
were less hdpful, eg., dthough they helped her sel her car anonymoudy, the sde was
for only asmdl fraction of itsworth. Eventudly the police were helpful in helping her
obtain anew driver's license and socid security number. However, the latter took two
years, during which she could not work and had to rely on welfare.

Interviewee 2 was aformer victim of domestic abuse who was assaulted after leaving
therelationship. She reported, "1 had to fight with the [prosecutor] to get her to even,
like the police laid the charges, but the [prosecutor] said there wasn't enough evidence
to charge, yet the police hadn't given her thewholefile. So | redly had to check up on
the information she had, and that she was getting from the police. | was asking her if
she had gotten the doctor's report and she said she didn't have them and that she didn't
think they would be beneficid...." Shefurther observed that "the whole legd system,
the court system, etc., they don't work together enough. | guessthey aren't severe
enough. ..there's not enough repercussionsfor [the stakerg).... It's not made open

% Colleen Ann Kasting, Being Stalked: Is Anyone Listening? An Exploration of Women's Voices (n.d.)
(unpublished M.A. Dissertation, University of Victoria).
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enough in the newspapers.... That would be more vaidation...so that he can't walk
with his head quite as high.”

Interviewee 3 was asked, "Did the police put you through hell?"  She responded
smply, "Yeah, and so we moved away." She dso reported, "I went through the court
system and it was an absolute disaster. | had no support from anybody and to be quite
honet, | would never go through that again. Never.... | went through the five
prosecutors and by thetime | got to trid they didn't even have the evidence." Shelater
sad that after the conviction, "I ill couldn't get on with my life...every timel goto
town.... Just last summer, | raninto him...waving away & me...l just fdl gpart. She
added, "I dill fed likeavictim. The only financid compensation | got was from
workman's compensation. To me, money isthe only thing that will compensate me.
For one thing, it will get me out of this house. ..there was along, long time when |
couldn't even come hometo the house. Thisiswhere hetried to kill me. Thisiswhere
it al went on." She concluded, "I think the court system caused me hedth problems
[nervous breskdown]. It was a big letdown to be told he was going to get ajall
sentence and then he didn't.”

Interviewee 4 reported, "l il have to dedl with the court system on an ongoing basis
for the children's access to their father. Probation officers are the worst. They put me
a morerisk than anyoneelse.... [They] try to facilitate or mediate for custody access.
They're not paying atention to what women are saying. And when I'm standing in front
of onewho's asking me to put mysdf at risk because they don't think therisk is greet
enough or they are telling me that the way I'm keeping mysdlf safe is too extreme for
them...."

D. Victimization Responses

Consderable research has aso been done on victim responses to stalking. For example, the
Nationd Violence Againg Women Survey found evidence of sgnificant mentd health impacts. Thirty
percent of the women and 20 percent of the men victims said they had sought psychologica counsding
dueto being staked. These victims were aso more likely than others to be concerned about persona
safety (42 versus 24 percent) and to carry something on their person to defend themsalves (45 versus
29 percent). Over aquarter of the stalking victims reported loss of time from work due to the stalking
(averagetime lost was 11 days); 7 percent said they had never returned to work. Other self-protection
measures taken by staking victimsincluded purchasing a gun (17 percent), changing address (11
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percent), moving out of town (11 percent), and varying driving habits (5 percent).®® The Louisana

gaking survey reported smilar findings. Thirty-Sx percent of the staking victims said they had moved

their household as a result of the stalking, and 11 percent purchased agun. Fifty-five percent said that

they had experienced dress that interfered with their regular activities for aperiod of at least one

month.®” With their survey of college students, Mustaine and Tewksbury found that stalking victims aso

reported significant changesin behavior to lessen their vulnerability, including carrying mace and carrying

apocketknife.®®

Mullen and colleagues have done extensive research on stalking impact in Augtrdia. Their 1997

survey of 100 staking victims found that stalking resulted in Sgnificant activity changes for itsvictims,
induding the following:

Magor lifestyle changes or modification of daily activity for 94 percent of victims
Curtailment of socid activities for 70 percent of victims

Decrease or cessation of work or school attendance for 50 percent of victims (due
either to absenteeism or stalker invasion of work or school site)

Relocation of residence for 40 percent of victims

Change of workplace or school for 34 percent of victims.®

The researchers dso found important psychologica problems resulting from the stalking,

induding these:

Increased anxiety and arousa for 80 percent of victims
Chronic deep disturbance for 75 percent of victims

Recurring thoughts or flashbacks to the stalking, resulting in distress for 55 percent of
victims (often triggered by ordinary events such as aringing telephone or doorbell)

Appetite disturbance for 50 percent of victims
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Tjaden and Thoennes, supra note 3at 11-12. Again, care must be taken with all of these detailed findings
because of the very small numbersinvolved. See discussion supra, note 27. Nonetheless, the central finding
about the seriously negative impact of stalking on itsvictimsis not subject to such qualification. See generally,
Keith E. Davis & Irene Hanson Frieze, Research on Stalking: What Do We Know and Where Do We Go? 15
VIOLENCE & VICTIMS473, 479 (2000).

LOUISIANA REPORT supra note 28.

Mustaine & Tewsbury, supra note 30 at 56-57.

Pathe & Mullen, supra note 35.
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Excessve tiredness, weakness, or headaches for 50 percent of victims

Numbing of responsesto others, including feeling of detachment for 38 percent of
vidims

Nausea before going to places associated with the stalking for 33 percent of victims
Increased alcohol or cigarette use for 25 percent of victims
Contemplation of suicide for 25 percent of victims.”

The researchers andysis of these findings suggested that most of the stalking victims
experienced at least one mgjor symptom associated with Post- Traumatic Stress Disorder (PTSD). The
authors explain that thisis not surprising because "stalking possesses many of the features that may
produce chronic stress reactions and related psychological sequelae™ Those features include
persistent, repetitive trauma; 1oss of control; Sate of persistent threat with associated symptoms that
may far outlive the actud duration of the harassment; and loss of socid supports normally available for
crime victims because of migtrust and fear generated by the staking itsdf. While many factors affected
the specifics of the staking impact on the victims, there was not one victim who did not experience

some leve of harm "that in some cases amounted to profound deterioration in functioning.”

These findings were replicated by Nicastro and her colleagues and by Hall. Nicastro's sample
of 55 prosecution casesin San Diego showed that the most common impacts from the stalking were
fear (80 percent), fedling threatened (43 percent), nervous reaction (33 percent), and anger (29
percent). A smaler number reported physica illness (11 percent), depression (9 percent), and a sense
of helplessness (7 percent).”? Smilarly, Hall found that 87 percent of her sample of 145 victims said
their persondities had changed as aresult of the saking, afigure greeter for the femae than the male
victims. Specificaly, 41 percent felt paranoid, 52 percent easily frightened, and 27 percent more
aggressive. The percentages of those saying they had been generdly friendly (89%) and outgoing
(78%) before the stalking dropped significantly, to 53 percent (friendly) and 41 percent (outgoing).”
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= MULLEN et al, supra note 9 at 59.
2 Nicastro et al, supra note 63 at 75.
" Hall, supra note 24 at 152.
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Findly, Blaauw and colleagues studied stalking's impact on victims in the Netherlands and found
that even ayear or more after the cessation of staking, there was no significant reduction in the
psychiatric symptoms associated with the stalking. ™

Although the anecdota reports provide a powerful, if limited, descriptive view of gaking's
impact on the victims, the research cited above provides amuch clearer view of the variety of impacts
caused by staking.

F. Summary

There have been only ahandful of sudies of the incidence of stalking. Taking into account
methodologica differences among these studies, a best- guess estimate of the incidence of staking is
probably about two million victimizations annualy. If one uses alooser definition of stalking to include
cases where victim fear isrelatively minor, the number of stalking cases occurring annudly grows by
another 2 to 4 million. While these numbers far exceed estimates based on officid records, the
difference is smply a matter of failure of victim reporting and poor agency record keeping.

Whether one reviews the prior research or the anecdota reports found in court decisions, or
amply taksto victims of staking, the inescapable conclusion is that staking has a devastating impact on
victims. Thismight not métter if Salking were arare occurrence, but it isnot. Literaly millions of
Americans have been victims of staking, and millions more will be staked unless something is done to
prevent such acts. Stalking isimportant to its victims and should be important for policymakers.

" E.Blaauw, F. W. Winkel & E. Arensman, The Toll of Stalking: The Relationships Between Features of Stalking
and Psychopathology of Victims, in AIC Conference Papers, supra note 9.
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I1l. Responding to the Problem: State Stalking Laws and
Their Implementation

State lawmakers have responded to the problem of stalking by enacting anti-saking laws.
Questions arise, however, about the scope of those laws and how well they are being implemented.
The research sought answers to both these questions by reviewing

Statutory anti- stalking enactments and interpretative court rulings and
Locd anti-gtaking initiatives, with specid atention to the federa role in supporting
these initigtives

Part IV of this report continues the research examination of loca anti-gtaking initiatives by
examining the effectiveness of the new staking laws from a best practices perspective.

A. Legislation and Court Rulings

Enactment of crimind lawsisjust the firg step in using the jugtice systemn to combat staking.
Court rulings must interpret possible ambiguitiesin the laws and limit the lawv where it might impinge on
Firs Amendment or other condtitutiona guarantees. Amendment of the stalking law may then occur as
aresult of court rulings or as experience shows that the staking law needs modifications. This review of

the status of staking laws examined al three issues: enactment, court review, and amendment.

Legislation
Thelegidative review examined ate laws relating to both the crime of stalking and such related
crimes asviolation of civil protection orders againg stalking, harassment, terroritic threets, and invasion
of privacy. These latter code provisions are included because they aso reflect the varying degreesto
which dtate legidative bodies perceive staking as serious. They aso reflect the degree to which
congderation is given to countervailing issues, such as the condtitutiona right of free speech and other
congtitutional doctrines found gpplicable by the courts. The legidative review covers these topics:
Saking crimind laws
Saking civil lavs

Rdated crimind laws
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Criminal procedure laws, e.g., warrantless arrest for stalking and requirements for
gaking training.

Stalking Criminal Laws. Asof November 1999, al 50 states legidatures, the Digtrict of
Columbia, and the federd government had enacted laws making stalking acrime. The lavsvary
sgnificantly in the specific behaviors outlawed and the pendties provided for violation. In brief, the 50
dates laws treat staking as afelony offense; however, many states do not necessarily make afirst
gdking offense afdony. In 37 Sates, aconviction for afirst saking offense can be afdony; in 12 of
those states, any firgt staking offenseisafdony. Inthe other 25 sates with fdony staking laws, only
the most serious stalking offenses and repesat stalking are felonies; smple stalking (without a wesgpon, for
example) isamisdemeanor.” In the 13 states (and the District of Columbia) where afirst stalking
offense is dways a misdemeanor, repeat salking is treated asafdony.” The federd interstate stalking

™ First offense stalking felony lawsinclude ALA. CODE §§ 13A-6-90, 91; ALASKA STAT. § 11.41.260 (weapon,
minor, or order violation); ARIZ. REV. STAT. § 13-2923; ARK. CODE § 5-71-229; CAL. PENAL CODE § 646.9
(discretionary charging with prosecutor); COLO. REV. STAT. § 18-9-111 (4), (5); CONN. GEN. STAT. § 53a-181c
(order violation or minor); DEL. CODE tit. 11 § 1312A; FLA. STAT. 8§ 784.048 (threat or order violation); GA. CODE
§ 16-5-91 (order violation); 720 ILCS5/12-7.3, 7.4; IND. CODE § 35-45-10-5; IowA CODE § 708.11 (order violation,
weapon, or minor); KAN. STAT. § 21-3438; KY. REV. STAT. 8§ 508.130, .140, .150 (order violation or weapon); LA.
REV. STAT. § 14:40.2 (B)(3) (order violation); MD. CODE art. 27 § 124 (five-year misdemeanor); MASS. GEN. LAWS
ch. 265 § 43; MICH. STAT. § 28.643(9)(3) (threat or order violation); MINN. STAT. § 609.749 (5); MO. REV. STAT.
§ 565.225 (5); NEV. REV. STAT. § 200.575 (2)(a), (3)(a); N.J. STAT. §2C:12-10(c), (e) (order violation or while under
supervision); N.M.STAT. 88 30-3A-3, 3.1 (order violation, weapon, or minor); N.Y. PENAL L. § 120.40-8 120.60;
N.D. CENT. CODE § 12.1-17-07.1 (6)(a)(2) (order violation); OHIO REV. CODE § 2903.211 (B)(2) (made threat,
weapon use, history of violence with victim, order violation, damage to property of victim, trespass); OKLA.
STAT. tit. 21 § 1173 (order violation); 18 PA. CONS STAT. § 2709 (c)(2)(ii); S.C. CoDE 88§ 16-3-1720 (B), 1730
(order violation or violence); S.D. CODIFIED LAWS § 22-19A -2 (order violation); UTAH CODE § 76-5-106.5 (5)
(weapon); VT. STAT. tit. 13 § 1061-63; WASH. REV. CODE § 9A.46.110 (5)(b) (order violation, weapon or special
victim); WISC. STAT. § 940.32 (3) (with bodily injury); WYO. STAT. § 6-2-506 (€) (bodily injury or order violation)
Laws authorizing felony penalties for a second misdemeanor stalking offense include HAW. REV. STAT. § 711-
1106.4 (where stalking accompanied by order violation); IDAHO CODE § 18-7905 (c); MISS. CODE 8 97-3-107 (3);
MONT. CODE § 45-5-220 (3); NEB. REV. STAT. § 28-311.03, .04; N.H. REV. STAT. § 633:3-a (VI)(a); N.C. GEN.
STAT. 814-277.3 (b); OR. REV. STAT. § 163.732; R.I. GEN. LAWS § 11-59-2 (6); TENN. CODE § 39-17-315 (b)(2);
TEX. PENAL CODE § 42.072 (c). Statesthat provide felony penalties for a second misdemeanor stalking
conviction where felony penalties are available for the most serious stalking casesinclude Alaska, Connecticut,
Georgia, Hawaii (if second violation violates court order or release conditions), Indiana, lowa, Louisiana (within
seven years), Michigan, Missouri, Nevada, New Jersey, New Mexico, North Dakota, Ohio, Oklahoma,
Pennsylvania, South Carolina, South Dakota, Utah, Washington, Wisconsin, and Wyoming. Laws providing
felony penalties for athird stalking conviction include ME. REV. STAT. tit 17-A 8§ 210-A (3), 1252 (2)(C) (general
incarceration sentencing provisions); VA. CODE § 18.2-60.3 (B); W.VA. CODE § 61-2-9a (d). See alsolowA CODE
§ 708.11 (3)(a), providing for felony penalties for athird simple stalking conviction. The District of Columbia
provides for increasing penalties for both second and subsequent stalking convictions, D.C. CODE § 22-504.
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law aso provides for felony pendties.”” Exhibit 1 details the differences in stalking penalties among the

states.

Exhibit 1. Stalking Criminal Laws: Felony or Misdemeanor Penalties, 2001

Fel ony for M isgzlmoggncc))rr for M is_demeanor for Feslg:gnfé)r F_el ony for
State First Offense First Offense First Offense Offense Third Offense
AL 4
AK 4
AR 4
AZ 4
CA 4
CO 4
cr 4
DE 4
DC 4 4
FL 4
GA 4 4
HI 4 4
ID 4 4
IL 4
IN 4
1A 4
KS 4
KY 4
LA 4 4
ME 4 4
MD 4
MA 4
Ml 4 4
MN 4
MS 4 4
MO 4 4

v

18 U.SC. §2261A.
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Fel ony for M isgzlmoggncc))rr for M is_demeanor for Feslg:gnfé)r F_el ony for

State First Offense First Offense First Offense Offense Third Offense
MT 4 4

NE 4 4

NV 4 4

NH 4 4

NJ 4 4

NM 4 4

NY 4

NC 4 4

ND 4 4

OH 4 4

OK 4 4

OR 4 4

PA 4 4

RI 4 4

C 4 4

SD 4 4

TN 4 4

TX 4

uT 4 4

VT 4

VA 4 4
WA 4 4

wvV 4 4
Wi 4 4

wy 4 4

us 4

Severd dtates have provisonsthat severdy restrict their applicability. In North Caroling, for

example, gaking refers only to instances where the staker follows or isin the physical presence of the
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victim.” This exdudes long-range stalking such as sending letters or leaving gifts. In Hawaii and lllinois,
the stalking law is similarly restricted to instances where the stalker pursues or follows or conducts
surveillance.™ Connecticut law forbids only stalking involving following or lying in wait® 1n West
Virginia, the stalking statute applies only to Stuations where there is or was a persond or socid
rdationship or such ardationship is being sought.®* This definition would exclude dl cases where
revenge was the motive for the stalking and there had been no persond relationship between the stalker
and thevictim. In al these sates, other provisons of state crimina law may be gpplicable, however,

such as telephone harassment.

Stalking Civil Laws. Twenty-nine states authorize civil protection orders againg saking, in
addition to laws in every state providing for orders againgt domestic violence® Violation of agtaking
protective order isacrimein 24 of those states and may be crimina contempt of court in two other

states® 1n only nine states can a violation of the stalking order be trested as afelony;® in many other

® N.C.GEN.STAT. §14-277.3.

" HAW.REV. STAT. § 711-1106.5; 720 ILCS 5/12-7.3. Similarly, Maryland law defines stalking in terms of
approaching or pursuing the victim, MD. CODE art. 27 § 124. Wisconsin defines stalking as "repeatedly
maintaining avisual or physical proximity" to thevictim. WISC. STAT. §940.32 (1)(a).

% CONN.GEN. STAT. §53a-181d, 181e.

% W. VA. CODE § 61-2-9a

¥ State laws authorizing stalking protection ordersinclude ARIZ. REV. STAT. § 12-1809 (harassment); CAL. FAM.

CODE § 6320, C1v. PROC. CODE 88 527, 527.6 (workplace violence order); COLO. REV. STAT. 88 13-14-102, 18-1-

1001 (criminal order of protection); FLA. STAT. § 784.046;, GA. CODE § 16-5-94; HAW. REV. STAT. § 604-10.5;

IDAHO CODE § 18-7905 (by implication); lowA CODE §708.12 (1) (criminal no-contact); ME. REV. STAT . tit. 5§

4655; MD. CTS & JUD. PROC. 88 3-1503, 1504, 3-8201 (peace order); MICH. STAT. 8 27A.2950(1); MINN. STAT. §

609.748; MO. REV. STAT. § 455.020, .040, .050; MONT. CODE § 40-15-220 (4); NEB. REV. STAT. 28-311.09; NEV.

REV. STAT. § 200.591; N.H. REV. STAT. § 633:3-a(llI-a); N.J. REV. STAT. §8 2C:12-10.1 (after guilty pleaor

finding), 10.2 (child or developmentally disabled); N.D. CENT. CODE § 12.1-31.2-01 (disorderly conduct order);

OHIO REV. CODE §2903.214; OKLA. STAT. tit. 22 § 60.2 (A); OR. REV. STAT. § 30. 866, 163.735, .738; R.l. GEN.

LAWS § 11-59-3 (setting penalties for order violation); S.C. CODE §8 16-3-1750-1790; S.D. CODIFIED LAWS § 22-

19A-8; VA. CODE § 19.2-152.8-.10.; WASH. REV. CODE § 10.14.040-.200 (anti-harassment); W1S STAT. §§ 813.12,

125; WYO. STAT. 88 7-3-507-511. See also GA. CODE § 34-1-7 (workplace order of protection issued to employer

on behalf of employee); VA. CODE § 18.2-60.3 (D) (criminal no-contact order authorized after plea or finding of

guilty); W. VA. CODE § 61-2-9a (h)(i) (criminal no-contact order authorized after plea or finding of guilty).

Arizona and Michigan are among the states that authorize anti-stalking orders but do not explicitly authorize

criminal penaltiesfor violation of an anti-stalking protective order. Presumably, criminal contempt isan

alternative criminal penalty in these states. (See, e.g., ARIZ. REV. STAT. § 12-1809.)

¥ Felony penaltiesfor violating a stalking court order are provided by CAL. FAM. CODE § 6320, CAL. CIV. PROC.
CODE 8§ 527, 527.6; GA. CODE §16-5-91; NEV. REV. STAT. § 200.591 (5)(b)(permanent order); N.D. CENT. CODE §

12.1-17-07.1 (6)(a)(2); OHIO REV. CODE 8§ 2919.17 (B)(2)(b) (with two prior order violations or stalking
convictions); OR. REV. STAT. § 163.732 (2)(b); R.I. GEN. LAWS § 11-59-3; WASH. REV. CODE § 9A.46.110 (5)(b);
WYO. STAT. § 6-2-506 (€)(iv).
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dates, however, repeat staking in violation of a court order increases the crime leve to aggravated
gaking, which isafdony. Inaddition, repeet violations of a staking order can be afdony in five
states® Only 10 states have legidation providing for the entry of stalking protective ordersinto a
specia statewide registry.® However, 36 states also have registries for domestic violence protective
orders; such orders typically include anti-stalking provisions or stay-away orders.®’

Reated Criminal Laws. Staking isone of severa reated crimes that infringe upon avictim's
privacy and safety. Related crimes include harassment, terroridtic threets, and invasion of privacy. The
most serious of those offensesis the terroridtic threat againgt the victim's person; terroristic threat laws
arefound in 35 states and the District of Columbia® Staking differs from aterroristic threat in that in
gaking, both the threet and the victim fear result from a series of acts, and the threat is for afuture act.
With aterroridtic threet, asingle act can condtitute the threet; that threat must be one of imminent

% See IDAHO CODE § 18-7905 (c); MO. REV. STAT. § 455.085.1 (7), (8); MONT. CODE § 45-5-626 (third violation is
felony); N.H. REV. STAT. § 633:3-a(VI)(a) (second offense); VA. CODE § 18.2-60.3 (B) (third offense).

% SeeCaL. Clv. PROC. CODE § 527.6 (n), CAL. FAM. CODE § 6380 (b); COLO. REV. STAT. § 18-6-803.7 (2); FLA.
STAT. 8§ 784.046 (8)(b) MICH. ComP. L. §600.2950a (7); MINN. STAT. ANN. 8 609.748 Subd. 7; MO. REV. STAT. §
455.040(3); 22 OKL. STAT. 8§ 60.5; OR. REV. STAT. § 163.741; VA. CODE § 19.2-152.10(E); WASH. REV. CODE §
10.14.110. Seealso ARIZ. REV. STAT. 8 12-1809 (K) (authorizing county level registry); NEV. REV. STAT. 8§
200.597 (loca dissemination); OHIO REV. STAT . § 2903.214(F) (local registry).

¥  Theseinclude ALASKA STAT. § 18.65.540; ARIZ. REV. STAT. § 13-3602(L) (local registry); ARK. CODE § 12-12-
215(a); CAL. FAMILY CODE § 6380; COLO. REV. STAT. § 18-6-803.7, CONN. GEN. STAT . § 46b-38c(c); DEL. CODE
tit. 10 8 1046(b); FLA. STAT . 88 784.046(8)(b), 741.30(7)(b), 943.05(2)(e); IDAHO CODE § 39-6311(2)(b); IND. CODE
§5-2-9-5; 725 ILCS 5/112A-28, 750 ILCS 60/302; KY. REV. STAT. §8403.737, 403.770; ME. REV. STAT. it. 198 16
§632(4-B); MD. CODE art. 27 8 7A; MASS. GEN. LAWSch. 209A § 5 (referring to Acts 1992, Ch. 188, establishing
registry); MICH. STAT. 8 27A.2950(10); MO. REV. STAT . § 455.040(3); NEV. REV. STAT. 8 179A.350; N.H. ReV.
STAT. 8173-B:5(IX); N.J. STAT. 88 2C:25-28(n), 29 (c) (state police notification); N.Y. EXEC. LAW § 221-a; N.C.
GEN. STAT. 850B-3(d); N.D. CENT. CODE § 12-60-23; OHIO REV. CODE § 3113.31 (F)(2) (local registry); OR. REV.
STAT. 8107.720; 23 PA. CONS STAT. 88 6105(E), 6109 (B); R.I. GEN. LAWS§12-29-8.1; TENN. CODE § 36-3-609;
TEX. FAM. CODE § 85.042(a), GoV'T CODE 88 411.042 (b)(5); UTAH CODE 88 30-6-8, 53-5-209; VT. CODE tit. 15 §
1107(b); VA. CODE § 16.1-279.1(B); WASH ReV. CODE 8§ 26.50.100, .160; W.VA. CODE § 48-2A-12; WIS STAT. §
813.12(6)(b), (c); WYO. STAT. § 35-21-110.

%  statelaws criminalizing threats include ALA. CODE § [new], 2000 Acts, Act 807; ARIZ. REV. STAT. § 13-1202;
ARK. CODE § 5-13-301; CAL. PENAL CODE § 422; COLO. REV. STAT. 88 18-3-206 (menacing), 18-9-106(1)(b)
(disorderly conduct); CONN. GEN. STAT. 88 53a-62, 181 (d); DEL. CODE tit. 11 § 621; D.C. CODE § 22-504(a); FLA.
STAT. 88 836.05 (verbal threats), 836.10 (written threats); GA. CODE § 16-11-37; HAW. REV. STAT . 8 707-716; 720
ILCS5/12-6; IND. CODE § 35-45-2-1; KAN. STAT. § 21-3419; KY. REV. STAT. 88 508.050, 525.060 (1)(a); LA. REV.
STAT. § 14:40.1; ME. REV. STAT . tit. 17-A 88 209, 210; MD. CODE art. 27 § 562; MASS. GEN. LAWSch. 2758 1 et
seg.(maintaining peace); MINN. STAT. § 609.27; MO. REV. STAT. § 574.010.1(c); MONT. CODE § 45-5-203; NEB.
REV. STAT. § 28.311.01; N.H. REV. STAT. § 63L:4; N.J. STAT. § 2C:12-3; N.Y. PENAL LAW § 120.14(1); N.C. GEN.
STAT. § 14-277.1; N.D. CENT. CODE § 12.1-17-04; OHIO REV. CODE 88 2903.21, .22; OKLA. STAT. tit. 21 § 1362,
OR. REV. STAT. 8§ 166.155; 18 PA. CONS STAT. § 2706; TEX. PENAL CODE. § 22.07; UTAH CODE § 76-5-107; VT.
STAT. tit. 13 88 1026, 1701; WASH. REV. CODE § 9A.46.020; WIS STAT. § 943.30. In many states, threats may
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behavior and include the capacity to act on the threet. Harassment laws include smple harassment (25

states)® and telephone harassment or thrests (43 states).® Letter threat laws have been enacted in 20

states.® The federa government has also enacted laws crimindizing interstate threets or harassment

using the mail or eectronic communications (induding telephone).”

Criminal ProcedureLaws. Inonly 10 states where staking can be a misdemeanor offense

does State law authorize warrantless arrest for stalking, smilar to that authorized for misdemeanor

domestic violence® In the 11 states where stalking is dways a felony, warrantless arrest is, of course,

89

91

92
93

aternatively be punished as common law assault. See, e.g., 18 PA. CONS STAT. § 2701(a)(3); TENN. CODE 8§ 39-
13-101(a)(2).

Harassment lawsinclude ALA. CODE § 13A-11-8; ALASKA STAT. § 11.61.120(a)(1); ARIZ. REV. STAT. § 13-2921;
ARK. CODE § 5-71-208; COLO. REV. STAT. § 18-9-111(1); CONN. GEN. STAT. § 53a-182b; DEL. CODE tit. 11 8§
1311, 12; HAW. REV. STAT. § 711-1106; IoWA CODE § 708.7; ME. REV. STAT. tit. 17-A 8§ 506-A; MD. CODE art. 27
§ 123, MASS. GEN. LAWSch. 265 art. 43A; MINN. STAT. §8 609.27. 749; MO. REV. STAT. § 565.090; NEV. REV.
STAT. §200571; N.H. REV. STAT. § 644:4; N.J. STAT. § 2C:33-4; N.M. STAT. 8§ 30-3A-2; N.Y. PENAL LAW §
240.25, .30; ND CENT. CODE § 12.1-31-01(1)(e), (9), (h); OR. REV. STAT. § 166.065; 18 PA. CONS STAT. § 2709
(A); SC. CoDE 8§ 16-3-1700, 1710; TEX. PENAL CODE § 42.07; WASH. REV. STAT. § 9A.46.020; WIS STAT. §
947.013. The Missouri law cited here also includes specific reference to harassment by means of electronic
communication.

Telephone threat or harassment laws include ALA. CODE § 13A-11-8; ALASKA STAT. § 11.61.120(8)(2)-(4); ARIZ.
REV. STAT. § 13-2916; ARK. CODE § 5-71-209; CAL. PENAL CODE § 653m; COLO. REV. STAT. § 18-9-111(1)(e)-(9);
CONN. GEN. STAT. §8 53a-182b, 183; FLA. STAT. § 365.16; GA. CODE § 46-5-21; IDAHO CODE § 18-6710; 720ILCS
5/12-6; IND. CODE § 35-45-2-2; |IOWA CODE § 708.7; KAN. STAT. § 21-4113; KY. REV. STAT. § 525.080; LA. REV.
STAT. 8§ 14:285; ME. REV. STAT. tit. 17-A § 506; MD. CODE art. 27 § 555A; MASS. GEN. LAWSch. 269 § 14A;
MICH. STAT. § 28.808; MINN. STAT. 88 609.79, .749(2)(a)(4), (2)(a)(5); MO. REV. STAT. § 565.090; MONT. CODE
§45-8-213; NEV. REV. STAT. § 201.255; N.M. STAT. § 30-20-12; N.Y. PENAL LAW § 240.30; N.C. GEN. STAT. 88
14-196, 14-277.1; N.D. CENT. CODE § 12.1-17-07; OH10 REV. CODE 88§ 2917.21, 4931.31, 4931.99 (penalty
provision); OKLA. STAT. tit 21 § 1172; OR. REV. STAT . 88 166.065 (1)(c),166.090; 18 PA. CONS STAT. § 5504;
S.C. CODE § 16-17-430; S.D. CODIFIED LAWS § 49-31-31; TENN. CODE § 39-17-308; TEX. PENAL CODE § 42.07;
UTAH CODE § 76-9-201; VT. STAT. tit. 13 § 1027; VA. CODE § 18.2-427;, WASH. REV. CODE 8§ 9.61.230; W. VA.
CODE § 61-8-16; WIS, STAT. § 947.012; WYO. STAT. § 6-6-103.

Letter threat laws include ARK. CODE § 5-71-209 (a)(1); CONN. GEN. STAT. 888 53a-182b, 183 (8)(2); FLA. STAT.
§ 836.10; 720 ILCS5/12-6; IND. CODE § 35-45-2-2 (8)(2); IowA CODE § 708.7 (1)(a)(1); KY. REV. STAT. § 525.080;
MD. CODE art. 27 § 561; MICH. STAT. § 28.622; MIss. CODE § 97-3-85; MO. REV. STAT. § 565.090; NEV. REV.
STAT. § 207.180; N.Y. PENAL CODE § 240.30(1); N.C. GEN. STAT. 88 14-277.1(a)(2), 394; OKLA. STAT . 1it. 21 §
1304; OR. REV. STAT. § 166.065(1)(c); TENN. CODE § 39-17-308(a)(1); TEX. PENAL CODE § 42.07; VA. CODE §
18.2-60; WIS STAT. § 943.30.

Theselawsinclude 18 U.S.C. § 115(a)(1)(B); 18 U.S.C. 8§ 875(c); 18 U.S.C. § 876; 47 U.S.C. § 223.

Theseinclude FLA. STAT. § 484.048; IDAHO CODE § 19-603; IowA CODE § 708.11; 17-A ME. REV. STAT. § 15;
MD. CODE art. 27 § 594B; MO. REV. STAT. § 565.225; N.H. REV. STAT. § 633:3-a (V); OHIO REV. CODE § 2935.03;
18 PA. CONSOL. STAT. § 2711; VA. CODE § 19.2-81.3. Seealso IND. CODE § 35-33-1-1(1)(8)(7). Although the
Californialaw permits a stalking case to be charged as a misdemeanor at the discretion of the prosecutor, CAL.
PENAL CODE § 646.9, stalking isafelony for purposes of warrantless arrest.
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authorized where probable cause exists. In Mississippi, warrantless arrest for misdemeanor staking is

authorized where the stalking is against a spouse or ex-spouse.®

Legidation in only two states (Minnesota and Nevada) requires law enforcement training in
gaking.® In comparison, 30 Sates require law enforcement training on domestic violence™ however,

this requirement may be adminigratively interpreted to include saking.

Court Decisions

Although it has been only dightly more than a decade since the first staking law was enacted,
the passage of such lawsin al 50 states has sparked considerable litigation over their conditutiondity
and scope. In ruling on gtaking litigation, courts have often drawn on casesinvolving Smilar pend
statutes, those criminalizing harassment, and those involving threats.®” These laws not only dedl with
related behavior, but they also use dmost identical terms and phrases (e.g., annoy, repegtedly) that may
be the subject of legd attack by defendants. Thus, andlyss of stalking laws must examine dl three types
of crimind laws and their cousins, teephone threats and harassment. Similarly, eectronic saking,
harassment, and threats must dso be included; notwithstanding the relative paucity of such casesto

date, their numbers are likely to increase.

% Miss. CODE. § 97-3-7(3), (4)(c). Other states that authorize warrantless arrests based on probable causein
domestic violence cases may by implication authorize similar arrests where stalking is committed in the context of
arelationship covered by the state's domestic violence law.

% MINN. STAT. § 626.8451(1a), NEV. REV. STAT. § 289.600. See also CAL. PENAL CODE § 13519.05 (voluntary
training program required); FLA. STAT. 8 943.17(5) (violent crime training required).

% Police entry-level training on domestic violence isrequired by ALASKA STAT. §§ 18.65.240, 18.65.510; CAL.

PENAL CODE 8§ 13519; CONN. GEN. STAT. 88§ 7-294g(a), 46b-38b(f); D.C. CODE 8§ 16-1034; FLA. STAT. § 943.171;

GA. CoDE § 35-1-10; IDAHO CODE § 39-6316; 50 ILCS 705/7 (a); lowA CODE § 80B.11 (2); KY. REV. STAT. §

403.784; MASS. GEN. LAwsSch. 6 8§ 116A; MICH. STAT. 8§ 4.450(9 (c), 28.1274(3); MINN. STAT. § 629.341 (subd. 5);

MO. REV. STAT. § 590.105.1 (7)(8)(9); NEB. REV. STAT. § 42-927; NEV. REV. STAT. § 481.054 (1)(m), (2)(e),

(stalking training), 5(b); N.J. STAT. § 2C:25-20; N.Y. EXEC. LAW 88 642 (5), 214b; OHIO REV. CODE 88 109.744,

.77 (B)(3); OKLA. STAT. tit. 70 § 3311 (D)(2) (family intervention training); OR. REV. STAT. § 181.642 (2); 23 PA.

CONS STAT. § 6105 (a); R.I. GEN. LAWS § 12-29-6 (a); S.D. CODIFIED LAWS §8 23-3-39.5, 42.1; TEX Occ. CODE §

1701.253 (b)(1)(B)(iv); UTAH CODE § 77-36-2.3; VA. CODE § 9-170(38); WASH. REV. CODE § 10.99.030 (2)-(4); W.

VA. CODE 8§848-2A-9 (i), 48-2C-17; WIS STAT. § 165.85 (4)(b)(1); WYO. STAT. § 7-20-105.

Related criminal laws include intimidation and extortion; both of these include threats as punishment for past or

future acts. Excluded from thisreview are criminal law cases that involve these related laws but where the facts

of the case show behavior totally unrelated to stalking. See, e.g., Coatesv. City of Cincinnati, 402 U.S. 611

(1971) (public disturbance of the peace) and State v. Kansas, 629 P.2d 748 (Ka. Ct. App. 1981) (hate crime threats,

in this case cross burning).
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Thisreview identified 530 state cases and 18 federd casesinvolving saking and rdaed
crimes® (See Appendix 4 for acomplete listing of cases, dong with a brief description of each case's
holding and citation.) Among them were atotd of 198 staking cases, including three federd cases.
The staking cases predominantly involved congtitutional issues (134 cases in 34 states, the United
States, and the Didrict of Columbia), typicaly vagueness and overbreadth chalenges and afew double
jeopardy chalenges. Thereview aso looked at the relationship between the staker and his or her
victim (amogt dl the reported cases involved mae stakers).

Among the stalking-related cases were 58 cases of harassment and 117 casesinvolving threets.
Among these decisons were 41 harassment and 42 threat cases involving conditutiona chalenges.
There were 44 harassment and 66 threat casesinvolving statutory congtruction issues (many harassment

cases involved both types of issues).

Other types of cases covered by this review include 20 telephone threeats, 85 telephone
harassment cases, nine letter threat or harassment cases, and six éectronic threat or harassment cases.
In addition, there are 53 cases involving protection orders, many of which dso involved staking charges
related to an order violation. Three casesinvolved civil suits for damages based on civil saking or
some other basis for claiming invasion of privacy. Among these cases there were 87 congtitutiona law
decisons and 53 cases involving statutory decisons. Six cases involved jurisdictional or other

condtitutional chalengesto federd laws.

The review did not include dl relevant reported cases, dthough a significant effort was made to
identify &l such cases. The most significant omisson is the excluson of most threat and harassment
decisonsissued prior to 1970; it was assumed that the older cases are largely repetitive of more recent
decisons (and these latter decisions have the further advantage of being informed by recent United
States Supreme Court decisons). Also excluded from the review were reported decisions that involved

solely evidentiary issues™ where no congtitutional or statutory interpretation issues were decided.'®

% These cases were selected for review on these bases: (1) they involved an important legal question that has

implications for interpretation of the stalking law or (2) the case factsinvolved a situation akin to stalking and
questions of sufficiency of the evidence were important to the court decision.

% See eg., Soldonav. State, 466 S.E.2d 655 (Ga. Ct. App. 1996) (insufficient evidence claim) and Peoplev. Garrett,
36 Cal. Rptr.2d 33 (Ct. App. 1994) (evidence admissibility challenge).
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Threat and harassment cases that were totally unrepresentative of staking concerns were excluded;

101 Also excluded were cases

these included, for example, threats and verba abuse of police officers.
where stalking was not the most serious charge. Finaly, the review excluded cases that despite their

legal nomendlature as harassment or threats redlly involved disorderly conduct in a public forum.*®

Stalker-Victim Relationships. Thereview first looked at the relationship between the stalker
and victim. Thisreview found that the most common type of staking case among those reported here
involved non-intimate, non-dating relationships: 67 of the 158 stalking cases for which information was
avallable. This category included 14 cases involving stranger stalking; the other non-partner cases
involved relationships such as mother, neighbors, ex-employees, psychiatrig-patient, judge-litigant, and
landlord-tenant. The next most common category involved 51 couples who had had adating
relationship, including severa couples who had cohabited before splitting up. In many but not al Sates,
gaking among former dating partners can be classfied as domestic violence for such purposes as
obtaining a court order of protection. The last category involved victims who were separated or
divorced from their spouses; thistotaed 40 cases.

Congtitutional Law Challenges. While afew gstate stalking laws have been struck down as
uncongtitutiond, thisisasmal minority. Where state staking or related statutes were struck, the law
typicaly lacked an intent requirement, either to create fear or to do those acts that resulted in victim

fear.1%

Double jeopardy claims were another common chalenge, most often where there had been a

previous finding of contempt of court. Rulings varied according to the factud differences among these

10 see also Kirkendoll v. State, 945 S.W.2d 400 (Ark. Ct. App. 1997) (defendant charged with stalking claimed
failure of waiver of right to counsel in pro se defense).

01 See eg., Robinson v. State, 615 So.2d 112 (Ala. Ct. Crim. App. 1992). Other examples of excluded cases include
Peoplev. Thomas 148 Cal. Rptr. 52 (Ct. App. 1978) (threat against witness testifying at future trial) and People v.
Mirmirani, 178 Cal. Rptr. 172 (1982) (political terrorism threat). See also State v. Milner, 571 N.W.2d 7 (lowa
1997) (arson threat against employees of state unemployment insurance office who had denied defendant claim
to benefits) and State v. Mortimer, 641 A.2d 257 (NJ 1994) (bias-motivated harassment).

12 See, eg., Seattle v. Camby, 701 P.2d 499 (Wash. 1985) (en banc) (intoxicated customer of restaurant, on being
asked to leave, threatened doorman of restaurant).

18 gee generally, Colautti v. Franklin, 439 U.S. 379, 395 (1979) (“This court has long recognized that the
constitutionality of avague statutory standard is closely related to whether the statute incorporates a
requirement of mensrea').

Stalking Laws and Implementation Practices: A National Review - 43



cases as to whether the criminal offense and the contempt offense shared common facts to prove their

Cases.

Harassment laws that lack any "fighting words' restriction were the most vulnerable to
condtitutional chalenge. But telephone harassment laws were not required to have such alimitation
because of their focus on punishing invasons of privacy. For much the same reason, telephone
harassment and threat laws commonly focus on the intent of the caller to harass or threaten, rather than
the victim's response to these messages;, afew states do not require actud fear to result. Harassment
and threat laws aso apply to Stuations where athird party intermediary to the communicetion is the one

who informs the victim of the threet or harassing communication.

Statutory Construction. Thereview of court decisons identified two Statutory interpretation
issues: the interrelationship between the stalker's reckless behavior and victim's reasonable fear, and
cyberstaking. Statutory interpretation of threat laws has led some courts to equate reasonable fear with
reckless behavior. Hence, specific intent to creste fear is not required under thisinterpretation, merely a
generd intent to do the acts congtituting reckless behavior, such that intent can be legdly imputed
("should have known" andyss). Since areasonable or prudent person test is used to judge reckless

behavior, any resultant fear is also reasonable.

Despite the growing popularity of eectronic communication, there are very few reported cases
involving these mediums. Mediareports of e-mail stalking cases are, however, growing.’** Although
there are afew casesruling that cyberstaking behavior is not covered by the state telephone harassment
law, the basis of such rulingsis the explicit limitation in these laws to communication by telephone.
Hence, the laws do not permit judicid expangon of the specific Satutory language to other forms of

communication.

No case was found limiting staking laws to non-electronic communications. In view of the
broad language typicaly used in staking laws, the case review did not, therefore, lead to any concluson
cdling for amending staking laws to explicitly include eectronic or cybergtaking.

% See UNITED STATES DEPARTMENT OF JUSTICE, CYBERSTALKING: A NEW CHALLENGE FOR LAW
ENFORCEMENT. A REPORT FROM THE ATTORNEY GENERAL TO THE VICE PRESIDENT (1999) [hereinafter
CYBERSTALKING]. See also case example supra.
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Continuing Legislative Action

State legidators are congtantly amending their anti-staking laws, usudly to increase the pendties
for salking, dthough afew states have had to change their laws as aresult of court rulings. In toto, 46
date legidative bodies enacted staking-related laws in the period 1998-2001 (only Alabama, Alaska,
Missouri, Wyoming, and the Didtrict of Columbia did not enact stalking-related legidation in that
period). 1n 1998, legidaturesin 11 states passed laws amending their stalking and related crimina laws,
including two gtates that passed new gtaking injunction laws. 1n 1999, legidatures in 26 states passed
laws rdating to saking. In the legidative year 2000, legidators in 20 states enacted 27 saking-related
laws. Asof August 2001, 27 states had passed over 40 separate laws relating to stalking and related
crimes. Exhibit 2 provides a state- by-state summary of new staking laws in this four-year period by
type of law. Capsule descriptions of the laws are provided in Appendix 1.

It should dso be noted that many laws directed at hel ping victims of domegtic violence may aso
be gpplicable where stalking behavior is related to domestic violence. For example, laws providing for
full faith and credit to out-of- state protective orders may apply either to orders prohibiting stalking as an
element of domedtic violence or to anti-staking ordersthemsdves. Similarly, laws providing for address
confidentidity for victims of domestic violence may be used by stalking victims where the stdker isa
former domestic partner under the state domestic violence law. Hence, thislist of new staking
legidation isnot dl-inclusve

It is gtriking, however, that notwithstanding al this activity, only afew of the enactments are
directed at the basic problem of the inadequacy of the pendties provided for stalking. Nor have most
date legidators directed their attention to related laws, such as civil orders of protection and their
enforcement, arrests without warrants, or training requirements for law enforcement and prosecution.
Perhaps not surprisingly, since it was the first state to enact a staking law, Cdifornia has the broadest
st of anti-gaking laws, including flony pendties, warrantless arrest, civil orders of protection, and
gdking training availability. Cdifornia has aso stressed saking laws implementation, especidly
through its use of federal STOP funds under the Violence Againg Women Act.

No other sate has acted as extensively as Cdifornia. In some gtates, it is possible that the
failure to implementation these laws has limited even the advocates awareness of the problems posed
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by the laws themselves. Where there are no sgnificant efforts being made to implement exigting laws,

changes in the laws may well have alower priority than pressing for implementation. In other Sates,

where enactment of a saking law was in reaction to specific incidents involving saking, there may bea

generd inclination to think the problem isfixed. Advocates for legidative action may well find it difficult

to convince legidators otherwise in the absence of elther new horror stories or empirica datasuch asis

presented here to show that the problem of stalking has not been fixed.

Exhibit 2. 1998-2001 Stalking Legislation by Type of Law and by State

Typeof Law State and Year of Enactment
Stalking crime AZ (1998, 2001), CO (1999), FL (1999), GA (1998), IL (2000), IN (2001), IA (1998), KS
definition/penalty (1999), KY (1999), LA (1999, 2001), MS (2000), NE (1998), NV (1999, 2001), NH (2000), NJ
(24 states) (1998, 1999), NYY (1999), OH (1998, 1999, 2000), PA (1999), SC (2001), TX (2001), UT (2000),
VA (1998, 2001), WA (1999), WV (2001)
Cyberstalking CA (1998), CO (2000), GA 2000), IL (1999, 2001) LA (2001), ME (2001), MI (1999), MN
(21 states) (2000), NH (1999), NJ (2001), NC (1999, 2000), ND (1999), OK (2000), OR (2001), PA (1999),

RI (2001), SD (2001), TN (2001), TX (2001), VT (2000), WA (1999)

Harassment crime
(11 states)

AZ (1998), HI (1999), IL (1999), ME (2001), MA (2000), MN (2000), MS (2001), NV (2001),
OR (1999, 2001), PA (1999) SC (2001)

Civil injunction authority
(15 states)

AZ (1998, 2000, 2001), AR (2001), CA (1999, 2000), CO (1999, 2000), GA (2001), HI (1999),
IN (2001), ME (2001), NE (1998), NV (2001), OH (1998), UT (2001), VA (1998, 1999, 2001),
WA (1999, 2000, 2001), W (2000)

Criminal protection order
(6 states)

CN (1998), GA (1998), IA (1998), Rl (1998), SD (2000), UT (1999)

Criminal procedure
(10 states)

CA (1999), IA (1998, 1999), LA (1999), ME (2000), MD (2001), MT (2001), NE (1998), NV
(1999), NH (1999), VA (1998)

Name/address
confidentiality program (5
states)

CA (2000), NH (2000), NJ (2001), VT (2000, 2001), WA (2001)

Offender treatment (2
states)

GA (1998), LA (2001)

Other related crimes

DE (2001), ID (1999), IL (2001), IN (2001), KY (2001), OK (1999), PA (1999), SC (2001), TN

(10 states) (2000), TX (2001), WA (2000)
Other laws IL (2001), KS (2001), LA (1999), ME (1999, 2000), NE (1999), NH (1998), NM (2001), RI
(11 states) (2001), SD (1999), UT (2000), VA (1998, 2001)
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B. Implementation of State Stalking Laws

Two sources of information were used to determine the extent of anti-stalking efforts. Firdt, ILJ
twice conducted a national survey of police and prosecution agencies. The first survey was conducted
in late 1998 and early 1999. The second survey took place two years later, 2000-2001. Second, ILJ
surveyed STOP-funded agencies to try to identify additiona anti-talking agencies, especidly among
non-jugtice system practitioners. Because of time limitations, state agencies disburang funds under other
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federal ad programs, most congpicuoudy the Victims of Crime Act,™ were not surveyed.

National Surveys of Police and Prosecution Agencies

Two nationa surveys on stalking were conducted. The firgt survey of 204 law enforcement
agencies and 222 prosecution offices in jurisdictions with a population over 250,000 was conducted by
mail in November 1998. The survey briefly asked what specia efforts the agencies had undertaken
againg stalking, including specid units, training, or written policies and procedures™® The survey had
about a 60 percent response rate to the first mailing. A second mailing was sent out to the non
respondents, resulting in afina response rate of over 80 percent.

1998 Survey. The survey found the following:

All but seven police agencies assign saking casesto ther their detective unit or a
specidized unit, usudly the domestic violence unit, or to a combination of crimes againgt
persons detectives and domestic violence investigators.'”” A few agencies assign
gaking casesto their sex crimes unit. Only one law enforcement agency had a
gpecidized gaking unit.

Most prosecution offices Smilarly assgn staking cases to their domestic violence unit.
A dgnificant minority (15 percent) split staking case duties between the domestic
violence unit and another unit, usualy the generd trid unit. Ancther important pattern
was for gaking to be handled by a pecid unit that is responsible for prosecution of

% 42U.S.C. §10601 et seq.

1% The short, six-question survey was printed one a single sheet of paper (front and back) and was designed to
elicit ahigh responserate (which it did).

Thisfinding indicates there have been significant changes in the way law enforcement agencies respond to
stalking since stalking laws were first adopted. A survey of police agencies conducted in the early 1990s
conducted by the Police Executive Research Forum reported that "[d]omestic violence and crimes against
persons units are rarely involved" in investigating stalking incidents. MODEL ANTI-STALKING CODE, supra
note 4 at 39. This change probably reflects the greater emphasis now placed on domestic violence by law
enforcement rather than any increase in their perceptions of the seriousness of stalking.
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domestic violence, sex crimes, and specialized cases such as child or elder abuse.
Seven offices have either a speciaized stalking unit or an assistant or deputy prosecutor
who specidizesin staking cases.

Saking training for police recruitsis typicaly part of domegtic violence training. About
13 percent of the agencies had specidized training in stalking that was independent of
domedtic violence training, dthough severd offered both types of training. Lessthan 15
percent of the police agencies offered no staking training to recruits. Significantly, over
one-third provided no in-sarvice staking training to ther officers. Sightly more than haf
reported in-service training on stalking is provided to dl detectives or to specid unit
detectives.

Most prosecutor offices (82 percent) provide some training on stalking. About 25
percent of the offices provide in-service staking training to dl their atorneys, and 17
percent provide staking training to new attorneys, most of the latter agencies provide
both types of training. Over one-third of the offices limit their in-service training to
gpecid unit prosecutors. Ten percent of the prosecution offices said that the only
gdking training their attorneys get is from outside training sources.

Fifty-seven percent of police agencies have written policies and procedures for handling
stalking cases, most often as part of their domestic violence protocols. Only 11
agencies have separate staking protocols. A dightly smdler proportion (50 percent) of
prosecutor offices said they had written policies for prosecuting stalking cases. Only Sx
offices have separate staking protocols, including one office that aso had a domestic
violence st king protocol.

The written comments provided by the respondents were very illuminaing. They indicated, for
example, that prosecutors in severd states have sgnificant problems with the statutory "credible threat”
requirement. At the same time, other prosecutorsin the same states did not report such problems. The
reasons for this difference are not clear but may be related to different methods of police/prosecution
coordination in stalking cases. The need for training was expressed by many respondents and isimplicit
in the comments of others.

Among the severd comments provided, especially notable was one prosecutor's comment that
his sate's staking law required a consderable degree of proof but provided only a misdemeanor
pendty for gaking. This disparity between effort and reward meant that his office would rather charge
the condtituent eements of stalking, including protection order violations, where the aggregate sentencing

would far exceed that available under the stalking law, yet the case would be far easier to prove. Many

Stalking Laws and Implementation Practices: A National Review - 48



other prosecutors made smilar comments. A second trend in these comments was the increased
awareness among law enforcement agencies that non-intimate stalking was different than stalking
directed at intimates or former intimates. This seemed to be the reason that nearly a dozen agencies
shifted to shared investigative respongbilities between the domestic violence detective unit and other
detective units. Conversely, many prosecutor comments suggested that experience in prosecuting
intimate stalking cases was very relevant to prosecuting norrintimate stalking cases. Nonethdess, it
might aso be inferred that many law enforcement and prosecutor agencies do not see that these two
types of staking cases have different dynamics and may require different handling srategies. The likely
reason is that the agencies see few non-intimate stalking cases, typically because they are not looking for
them.

2000 Survey. A replication of the first nationa survey was conducted in November 2000.
The survey mailing was identicd to that in 2000, except that the municipa prosecutor agencies that hed
reported no responshility for handling stalking cases were dropped from the survey. One hundred sixty-
nine (of 204) law enforcement and 183 (of 224) prosecutor agencies responded to the survey, for a
combined response rate of 82 percent. Thirty-five agencies responding in 1998 did not do so in 2000.

In comparison to the 1998-99 findings,

Law enforcement agencies continue to assign staking cases to non-gtaking specidist
units, most commonly the investigetive divison and secondarily to the domestic
violence unit. Only three agencies reported that they rely on patrol officersto
investigate stalking cases; however, another 19 agencies report that they split
respongibilities in stalking cases between patrol and an investigative unit, with patrol
officarsusudly handling either the preiminary investigation or low threst cases entirdly.
At the same time, there was increased reliance on having domestic violence unit
detectivesinvestigate stalking directed at intimates or former intimates, and on other
detectives handling stranger and acquai ntance stalking (22 percent of agencies split
stalking case responsibilities in 1998 and 25 percent in 2000). In toto, nearly 40
percent of law enforcement agencies assign staking cases to their domestic violence
units, elther exclusvely or in conjunction with other detectives.

Between 1998 and 2000, the number of prosecutors with a specidized stalking unit or
prosecutor increased to 10 offices. Most continue to assign these cases to their

domestic violence unit (70 percent). The number of stalking specidigtsin the domestic
violence units increased, however, from two in 1998 to four in 2000. One other office
reported having a stalking speciaist prosecutor in another division, making atota of 15
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agencies with gaking prosecutors, with afew other smdler offices reporting that their
sole domestic violence prosecutor dso was trained to handle al stalking cases. Thisis
aggnificant increase from the seven such offices reporting stalking prosecutorsin

1998. Surprisingly, 38 offices said they had no specia unit or Saff for handling stalking
cases, up dightly from two years ago.

Training on stalking showed dight improvement. Indeed, law enforcement agencies
providing no saking training to recruits actudly increased (31 agencies in 2000 without
such training versus 23 in 1998'%). There was adight proportiona gain in law
enforcement agencies that include stalking training as part of their domestic violence
training for recruits, from 71 to 73 percent. The proportion of agencies providing
specidized staking training did not change (13 percent). Prosecutor training actualy
worsened in someways. The number of offices reporting no staking training increased
to 36 (21 percent versus 18 percent in 1998). The proportion of officestraining new
prosecutors on stalking remained constant, 17 percent. Twelve percent of prosecutors
trained their gaff on stalking issues only when externa funds were available to go to
conferences and the like, compared to 10 percent in 1998.

Sixty-two percent of law enforcement agencies reported having policies and
procedures related to stalking, most commonly as part of their domestic violence
protocols, an increase from 1998 when 57 percent reported having such policies.
Fifty-three percent of prosecutors reported having stalking policies and procedures,
again asmall increase from the 50 percent two years earlier. For both types of
agencies, only asmal number had stalking policies and procedures separate from their
domestic violence protocols (nine law enforcement and seven prosecution agencies).

The 2000 survey aso asked about funding of specia unit or Saff operations. Twenty-two
percent of the prosecutors said they had received federd funds for anti-talking operations; only 5
percent of the law enforcement agencies reported recelving such funds. Prosecutors (27 percent) were
aso more likely than law enforcement agencies (13 percent) to fund specid anti-aking saff with their
own funds. An unanticipated finding from this question is that the number of law enforcement agencies
reporting funding specid staking units or Saff is much higher than reported directly. Thus, 36 agencies
sad they had funded specid stdking investigative saff, more than twice the number responding to the

108 A yet unpublished ILJ survey of state Police Officer Standards and Training agencies that regul ate recruit
training standards showed that in 2000, 35 states required such training. Of these, only six states devoted any
significant amount of time to thistraining (1 hour or more). The remaining POST agencies included stalking as an
element of some other training, e.g., domestic violence. The survey findings for in-service training are even more
dismal; only 17 states offer in-service stalking training to law enforcement officersin their states. See aso
Graham Farrell, David Weisburf & Laura Wyckoff, Survey Results Suggest Need for Stalking Training, 67
PoOLICE CHIEF (Oct. 2000 at 163), who report that only 18 percent of police officers surveyed in alarge
Northeastern city defined stalking in a manner consistent with the state criminal law definition.
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survey question about which unit handles stalking cases. Conversdly, 108 prosecutor offices indicated
that they had funded a stalking prosecutor position, whereas when asked about which unit handled these
cases, 143 prosecutors indicated that stalking cases go to a specific unit. It islikey that this difference
reflects the near absence of any stalking cases in many of the prosecutors offices, hence, their
gatements about which unit handles stalking casesis more theoretical than red. It isadso quite likely

that some significant proportion of the 108 prosecutor and 36 law enforcement agencies that said they
had funded a stalking position were not referring to dedicated staff but to staff that would handle such

cases should they occur.

The written comments that the survey respondents provided often reiterated the 1998 survey
complaints about the difficulty of meeting the datutory definition of saking. However, it seemed asiif
increased experience with the stalking laws had broadened the prosecutors concerns about their states
laws. Of particular concern were the statutory requirements to prove specific intent, a pattern of
conduct linkage to specific intent to cause victim fear, and the leve of victim fear required (serious
bodily injury). Severa prosecutors added their voices to the 1998 complaint that the stalking law
pendties are too wesk in view of the difficulties of prosecuting the cases. One law enforcement agency
added that the resource demands for investigating stalking were too high to judtify investigating a
misdemeanor offense. Another voiced a smilar complaint when referring to prosecutor practicesin plea
negotiations. Other commentsincluded the need for training law enforcement, prosecution, advocates,
and especidly thejudiciary. Law enforcement was said o to need specid training on identifying
stalking cases.

In sum, the 2000 survey responses did not show any greeat increase in either law enforcement
agencies or prosecutor agencies concern for staking crime. Indeed, the lack of concern for stalking
can best be inferred from the report that only 58 of the 152 law enforcement agencies responding to the
survey even had gatistics on the incidence of staking in their jurisdictions. But even where statistics are
gathered, that is no guarantee of aggressive responses to staking. Thus, two mgor jurisdictionsin the
same date with populations gpproximately equd said that the number of stalking complaints received in
2000 went from alow of 22 to ahigh of 200. A third jurisdiction in the same state with three times the
population of the other two jurisdictions reported receiving 260 stalking complaintsin 2000.
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The bottom-line conclusion that comes from these surveysis twofold:

Thereisincreased awareness among law enforcement and prosecutors of the
significance of stalking crimes. To some degree, prosecutors have been better able
than law enforcement agenciesto develop staff expertise with stalking cases.

Much more needs to be done by law enforcement and prosecutors. Only asmall
number of agencies have staff dedicated to stalking case investigation and prosecution.
Training on saking issuesis badly lacking. A significant number of agencies equate
gaking with domegtic violence, failing to recognize that acquaintance and stranger
gaking is common.

Other Research

By and large, the most significant evidence available about loca law enforcement actionsis the

19 Inferences

negative evidence semming from the low officid satistics on staking presented supra.
about the lack of officid responsesto stalking in mogt jurisdictions are further reinforced by the failure of
most federa, sate, and locd jurisdictions to collect (or require collection of) statistics on staking, as

reported in the 2000 nationd practitioner survey.

Thisinference is supported by at least one research study. Tjaden and Theonnes reviewed
1,785 domestic violence complaints taken by police in Colorado Springs, Colorado, from April to
September 1998. The review found that 16.5 percent of the police reportsindicated on their face that
gaking was a part of the domestic violence being complained of. Nonetheless, only one of the 285
complaints aleging staking facts resulted in the filing of astalking charge. Instead, police typicdly filed

charges of harassment or violation of a protective order.**

1% See supra notes 37-43 and accompanying text.
DVERT team, responsible for handling the most dangerous domestic violence cases, made a policy decision to
stress stalking cases and made over 40 stalking arrestsin 2000. In 2001, DVERT expectsto make about 70 arrests
for stalking. Personal communication, Howard Black, DVERT supervisor. DVERT, however, only accepts
domestic violence cases involving the most serious threats to the victims; non-domestic violence and lesser
threat cases that have a stalking component still may go unrecognized. Moreover, the research study was not
designed to ook at the incidence of stranger and acquaintance stalking. Since the police department makes few
arrests for stalking outside of DV ERT, there may also be problems with patrol officers recognizing these | atter
stalking cases. Farrell et al., supra note 109, report that the likelihood of an officer handling a stalking case
increases threefold when that officer has previously handled a stalking case. Whether thisis because the officer
is now more sensitive to stalking cases or there is some other causal factor operating is not clear.
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Federal Enforcement Actions

Federd jurisdiction in staking cases arises from the Interstate Stalking Act of 1996, as
amended.™ Thelaw makesit afedera offense to cross state lines with the intent to place another
person in fear of desth or serious bodily injury, or to use the mail or any other method of communicating
across gate linesfor that purpose. Until 2000, the federd law was limited to physica movement
cases, ™ limiting the number of possble interstate stalking cases. Since 1996 there have been 43
indictments under the act; the recent amendments to the law that took effect only nine months ago have
not yet affected the filing rate.*

STOP Funding: A Survey

The STOP block grant program established by the Violence Against Women Act of 1994
explicitly provides for funding of stalking projects, staking is one of seven legidative purpose aress
specified inthe act. Stalking has not been a priority for most of the Sate offices administering the STOP
funds. A review of thefinancid reporting forms from the state STOP agencies identified only 18
subgrants that had possible stalking projects.

Thereis good reason, however, to believe that the reports significantly underestimete the
number of STOP-funded projects that deal with stalking cases. The reports are based on subgrantee
project proposas, project activities are likely to vary consderably once they begin operations and have
to mest victim demands. Because staking cases are, in fact, much more numerous than many
subgrantees understood when submitting proposals, they are seeing many more stalking cases than
originaly estimated. The federa reporting program does not, however, track changesin project design

or objectives.

1 18U.SC.§2261A.

12 Theinterstate-stalking law was amended in 2000. See Victims of Trafficking and Violence Prevention Act of 2000,
PL. 106-386, 114 STAT. 1464 (2000). Section 1107 of the Act amended 18 U.S.C. § 2261A to add the |atter
prohibition.

3 Personal communication, Margaret Grobun, VAWA Specialist, Executive Office of the United States Attorneys
and Assistant United States Attorney, District of Maine. These statistics are based on an informal hand count of
interstate stalking indictment cases, since the computerized information system for the Department of Justice may
be inaccurate with respect to low-volume cases. The recent VIOLENCE AGAINST WOMEN OFFICE, STALKING
AND DOMESTIC VIOLENCE REPORT TO CONGRESS 42 (2001), reported that as of October 2000 there had been 35
prosecutions against 39 stalkers brought by the Department of Justice.
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As a supplement to the agency survey, ILJ undertook alimited telephone survey of state STOP
offices in about 40 statesto

Verify that stalking was a project component and

Identify other projects that contain a stalking eement, even if not officidly reported as
such.

All but two of the offices called were cooperative in identifying anti-gtaking initiatives. Oncea
gaking project was identified by dtate officids, further telephone cals were made to verify that stalking
was an important project component. Not al state STOP offices were able to identify stalking funded
projects. Hence, the information reported here is not a census of STOP funded stalking projects.

The telephone survey identified atota of 38 STOP-funded projects directed at stalking in 16
dates. These include saven projects to improve investigetion of stalking, nine projects to improve
prosecution of stalking crimes, 12 projectsto help victims of stalking, and 10 projects primarily
providing training or developing protocols on staking. Only afew of these projects were dready
identified in the mail survey of large jurisdiction law enforcement and prosecutor agencies. See
Appendix 2 for acompletelist.

C. Summary

All 50 states and the Didtrict of Columbia have enacted anti-staking legidation. Although there
are great incondstencies in these laws definitions of stalking and in their sentencing provisions, the laws
provide an important innovation in the crimind law. Unfortunately, many of the laws lack important
components, mos significantly penalties commensurate with the seriousness of the crime. Furthermore,
most locd jurisdictions have not established specid anti-stalking units and indeed often do not even
track staking incidents to determine their frequency. Nor are law enforcement officers trained to
recognize staking cases when complaints condtituting stalking are reported. Thus, in many dtates, the
gdking laws are of little practica vaue for mogt gaking victims.

Even greater problems exist with respect to civil staking laws, specificaly those authorizing the

issuance of court orders of protection against stalkers. Asthe Oregon statistics indicate, such orders,
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where available, can be widdy utilized.™* As of January 2001, 21 states did not authorize issuance of

such orders.

That is not to say there are no postive developments. In the past five years, anumber of
agencies have etablished specidized anti- saking units; these include law enforcement, prosecution,
and victim advocate/service agencies. The next section of the report discusses the lessons to be learned

from these units, especidly as they congtitute amodd anti-talking program.

4 gqupra note 45. See also Dussuyer, supra note 45.
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IV. Evaluating Stalking Laws' Effectiveness: What
Works?

This study originaly intended to examine the effectiveness of the new anti- saking lawsto
determine whether stalkers were being arrested and convicted and whether victims felt safer. Asthe
study progressed, that objective was changed to one of documenting best practices among anti-staking
practitioners. This section of the report explains why the change in research focus was made and how

best practices can be used to measure effectiveness at the locd level.

A. Determining Effectiveness of Stalking Laws and Programs
The effectiveness of the new stalking laws has not been studied. Although afew law review
articles have suggested that the laws are faulty, their conclusions are based primarily on anecdota
reports rather than empirical studies™ Thus, it would seem that there is a Significant need for such a
sudy. Unfortunately, astudy of the impact of the anti-stalking laws cannot be directly done for three

reasons:

The absence of any legidative consensus on what a stalking law should be like (and
what behaviors it should crimindize)

The lack of any uniformity in the implementation of staking laws across and within
States

The absence of agreement on quantitative performance measures that can be used to
evauate saking laws effectiveness.

> See, eg., Gene Barton, Taking a Byte Out of Crime: E-Mail, Harassment and the I nefficacy of Existing Law, 70
WASH. L. REV. 465 (1995); Susan E. Bernstein, Living Under the Siege: Do Stalking Laws Protect Domestic
Violence Victims? 15 CARDOZO L. REV. 525 (1993); Wayne E. Bradburn, Jr., Stalking Statutes: An | neffective
Legislative Remedy for Rectifying Perceived Problems With Today's I njunction System, 19 OHIO N. U. L. REV.
271 (1992); Jennifer L. Bradfield, Anti-Stalking Laws: Do They Adequately Protect Stalking Victims? 21 HARV.
WOMEN'SL.J. 229 (1998); Nanette Diacovo, California's Anti-Stalking Statute: Deterrent or Fal se Sense of
Security, 24 SW.U.L. REV. 389 (1995). Seealso James T. Tucker, Stalking the Problems with Stalking Laws:
The Effectiveness of Florida Statutes Section 784.048, 45 FLA. L. REV. 609 (1993) (reporting on asurvey of law
enforcement agencies that describes their response to the newly enacted stalking law, which was found to be
deeply flawed). Asthereview of state legislation supra indicates, many state stalking laws do have significant
flaws. Thisdoes not exclude the possibility, however, that the better drafted laws have had positive effects.
Thisincludes the since-amended Florida law that was the subject of Tucker's research.
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In addition, even a quditative assessment of anti-staking law implementation cannot be done
because performance standards, such as those used in other areas of the crimina law,**® do not exist.

The absence of performance standards does, however, present an dternative evauation Srategy.

Stalking Legislation Variations

Evaduation of stalking laws effectivenessis congrained by the fact that there is no nation-wide
anti-staking law. Instead, there are 52 different laws (50 states, the District of Columbia, and the
federd law). Of necessity, evaluation of staking laws must be a the state level. But conclusions about
asngle sae'slavs must be limited to that sate's laws. Generdization from one ate to another, even if
the laws are identical, isingppropriate because laws are not salf-executing. Even identica laws have
very different implementation patterns that determine how the laws are used and, ultimately, how
effective they are.

Implementation Variations

The same qudifications are true within any Sngle state. No state's laws are implemented
uniformly across the entire sate. Some loca jurisdictions enforce the law aggressively, while others
hardly enforceit a dl. The question, then, iswhich stes should be selected for an evaluation of the
datelaw. One drategy isto select jurisdictions with aggressve enforcement. Thereason isthat
aggressve enforcement can best inform policymakers of the maximum effectiveness of the new law;
falures are to be expected and are usefully studied only when the law's effectivenessis dready known
and information is needed on why the law is not uniformly effective. Sdection of aggressive jurisdictions
aso increases the probability of there being a sufficient number of casesto dlow datistica conclusons
to be drawn about important process factors, such as law enforcement—prosecutor coordination. This
strategy does not necessarily tell what barriers need to be overcome for broad- scale implementation to
occur. It does suggest whether efforts to overcome those barriers would be worthwhile. Generdization

of findings from this eva uative gpproach would, however, require smultaneous studies in severa States.

16 Eg., the American Bar Association's volumes, CRIMINAL JUSTICE STANDARDS. See more generally, NEAL
MILLER & PETER OHLHAUSEN, COMPENDIUM OF STANDARDS FOR INDIGENT DEFENSE SY STEMS (2000)
(presenting areview of nearly two dozen separate sets of standards, including detailed prescription of the
activities expected of defense counsel).
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Furthermore, the practicaity of cross-jurisdictiona evauation of severd dates gaking lavsis
highly problematic. It isimpossible to make before-and- after comparisons of the incidence of staking
and of theway the local justice system responded to complaints of stalking behavior before there was a
gaking law. Until the stalking law was enacted, there was no "before’ counting of either measure.

Performance Measures of Success

The most important barrier to evauating stalking laws effectivenessis that there are no agreed-
upon messures today of agency performance in dedling with stalking cases. Conventiond evauative
measures to test program success or failure include process measures such as

Incidence of stalking reports,
Number of arrests,

Number of stalking cases filed by the prosecutor, and
Number of civil protection orders ordered by the court,

and outcome-rel ated measures such as

Number of convictions and

Incidence of rdaed crimes (eg., aking ending in homicide).

These latter evauative criteriamay be supplemented by quditative reports on victim perceptions
of improved quaity of life or increased safety.

These measures are incomplete in the stalking context, however. The most important measures,
the case "outcome' measures, are difficult to interpret. Even the traditional measure of prosecutor
performance, the case "win" ratio, is difficult to use because there are no Smilar cases that can be used
asabasdine. Itisimpossble to know, for example, whether an 80 percent win rate represents
creaming of the smplest cases, while rgecting hard cases, or isthe result of in-depth investigations and
dedicated prosecution. The nearest types of cases, harassment and thresat, require, on average, much
less pretrid investigative effort or other case preparation. Most sgnificantly, some stalking cases are not
filed, much less prosecuted, because the case was resolved informally or the danger to the victim was o
great that other measures had to be taken (this dternative is especidly gpplicable in states with low
pendties for staking).
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Other gatistics, such as those for salking-homicides, are smilarly difficult to interpret because
these are low-probability cases. Assuch, variationsin their numbers are just aslikdly to be the result of
copycat crimes as of any other factor. Even victim reports on qudity of life or perceptions of safety
have sgnificant threats to their vaidity beyond the obvious argument againgt using subjective indicators.
The red problem with these reports is the absence of any defined universe from which asample of
victims can be sdected. Obvioudy, staking victims who are not known to the police or prosecutor are
not available to be sampled. Furthermore, even among those who are known, follow-up to find them
after their case has been completed is amgjor task and one that often leaves mgjor gapsin

completeness.

Most importantly, impact evaluation requires a base for comparison to understand the meaning
of both the process and outcome dtatistics. But as aready noted, time series comparisons are not
possible because of the lack of "pre" statistics.™’ That leaves only comparisons across jurisdictions.
Such comparisons are highly suspect since differences between jurisdictiond demographics and agency
policies and procedures can easily affect the validity and rdiability of any differencesin reporting
Satigtics™®

Effectiveness Evaluation Alternative

Efforts to implement the new staking laws are till few in number, and those that do exist have
only alimited life span. There has been no time for practitioners even to know in any detail about what
other agencies are doing. There has been no opportunity for them to reach agreement on what they
should be doing. This study has, however, is able to describe for the firgt time what stalking
practitioners are doing across the country. As such, the research is able to identify many aress of
common agreement among the diverse practitioners about their practices and what they recommend that
others emulate. Together, these essentidly descriptive case studies can form the basis of future

evauations. In other words, the best practices identified by this research congtitute a model anti-

17 Jtislikely that cases now charged as stalking were previously charged under harassment, threat, or even
trespass laws. But there is no way to know the degree to which this occurred.

18 For example, case filing statistics in ajurisdiction with aggressive policing of stalking may undercount the true
filing numbers because the prosecutor is able to obtain consecutive misdemeanor penaltiesin lieu of alow-level
felony charge. Over time, law enforcement will also begin to file similar charges (as they learn what the
prosecutor's policy is).
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gaking initiative againgt which jurisdictions can be measured. Such a procedure also sets the basis for
future research that matches statistical measures of performance with the degree to which the agencies
match the ideal modd of anti-staking efforts. Such matching might be used to determine which
elements of the model program are most important to anti-stalking efforts success. Such research is not
possible at present, however, because many agencies are still experimenting with their anti-staking
efforts, there is no clear "trestment” being used that would match up with available performance
datigtics.

B. Implementing Anti-Stalking Programs: Toward a Best
Practices Model

The effectiveness eva uation was refocused on identifying best practices among jurisdictions with
aggressive anti-gaking initiatives™® Fieldwork to examine how well stalking laws are being
implemented was conducted in eight Sites: three prosecutor offices, three law enforcement agencies, one
combined law enforcement and prosecution multi-agency unit, and one victim services agency. At eech
Ste, researchers interviewed experienced investigators, prosecutors, and advocates in the specidized
unit. In addition, severd specidized training sessions on saking intervention and prosecution were
vigted, dlowing for discussons with both the trainers and other staking-experienced attendees.
Additiond telephone discussons were held with numerous practitioners during the two nationd surveys
and in response to inquiries from practitioners who had learned about the study from other sources,

such as the Internet. 1

19 Compare, J. HARRIS AN EVALUATION OF THE USE AND EFFECTIVENESS OF THE PROTECTION FROM
HARASSMENT ACT OF 1997 (Home Office Research Study 203) (2000), which also takes a process evaluative
approach in select jurisdictions to what is a nationwide anti-stalking law. Asused here, "best practices" means
that there is general consensus among practitioners that the specific activities described constitute desirable
actions. Thisis, of course, afar different standard than judging best practices on the basis of empirical study.
A somewhat different approach to evaluation was taken by Dussuyer, supra note 45. Her evaluation of the
effectiveness of stalking lawsfirst used police and magistrate responses to asurvey to learn how the criminal
justice system has responded to the new stalking law and then asked for their opinions on the law's
effectiveness. Recommendations for changesin the law were also obtained. The study's key statistical finding
was that judicial intervention was thought to have been a significant factor in 40 percent of all cases where the
stalking stopped and that in only 12.7 percent of the cases did stalking not cease. Id. a 7.1.
The Institute for Law and Justice has considerable information posted about stalking, aswell as other violent
crimes against women, at its website (www.ilj.org/stalking/index.htm).

120
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This section of the report first summarizes the fidldwork findings and then sets out the inferentia
basis for them through a detailed description of what are the best practices used by the agencies studied
and by other agencies from whom training materias and practice manuals were gathered. The detall
with which these findings are presented can be used by agency managers, other practitioners, and
especidly trainers to guide improvements in how stalking cases are handled. For this reason, the
findings are presented according to the way in which stalking cases progress through the justice system,
from case identification to victim safety planning through correctiond custody or supervision.

Findings: Implementation Overview
Research findings from these Stes included the following:

Specid stdking units develop the necessary expertise in identifying, investigating, and
prosecuting stalking crimes by working ongoing crimes. Staffing of specid unitsis ill
experimental. Often, agpecid unit sharesjurisdiction over staking crimes with other

agency units, taking only the most serious cases.

Specid unit gaff are highly qudified and motivated, often working unpaid overtime to
handle both their casdoad and community education and training.

The specid units have become highly expert a investigating and prosecuting saking
cases and heping victims. The many new practices they have developed provide
models for other agencies to copy.

Specid units are more likely to join with other judtice and victim services agenciesin a
coordinated community response. Such coordination enhances the unit's problem:
solving capabilities and provides critica resources for ensuring victim safety and well-
being

Failure of non-specia unit agency personnd to identify staking behavior isa continuing
problem. All the special units devote considerable resources to training other crimina
justice personnel and to educating the community.

The field review also showed that expertise with stalking casesis critica because such cases
often present unique eements. These include the following:

Staking cases are hard to identify at the outset. Because staking involves a course of
conduct, complaints to law enforcement about a single incident often do not reved that
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gaking is occurring. Often, responding officers must probe the victim's description of
what she is concerned about before the stalking nature of the complaint becomes clear.

Staking is a progpective or future-looking crime, while most crime investigations dedl
with past crimes. Investigation of staking typically requires collection of evidence of
gaking from the point when the victim reports the stalking to law enforcement; in most
cases, the victim's report of prior stalking behaviors cannot be confirmed or
corroborated by independent sources. Hence, proof of the staking behaviors must
come from future actions of the gaker. This further implies that the victim and the
investigators mugt try to manipulate the stalker in his behaviors to facilitate the
collection of evidence.

The victim's tesimony is usually not enough to prove staking. Corroboration is
needed. Y e, because the victim is often done when the stalking occurs, direct
corroboration may not be available. Hence, law enforcement often depends on the
victim for evidence collection. This coud include taping phone messages or
conversations or retaining letters or presents from the stalker.

Corroboration is aso needed to prove the victim's actua fear. Corroboration of her
gate of mind includes evidence that shows that the victim asked othersfor help in
dedling with the stalker (such as having coworkers screen her cdls at work or notifying
gpartment building personnel about the stalking) or proof of a change in telephone
number.

Threat assessment and management to protect victim safety are paralld concerns. At
the same time that the investigation and prosecution are occurring, officias must aso
ensure victim safety. Thus, threat assessment and management are an integral part of
the agencies stalking response. Thistask is made especialy complicated where the
saking suspect displays signs of mentd illness or persondity disorder (eg.,

pathological jealousy).

False victimization reports are becoming more and more common, yet such cases may
be difficult to diginguish; common indicia of fase reports, such as diminishing victim
cooperation with the investigation, are not asreiable in saking cases. Whether the
victim is seeking attention or trying to shift the blame, false victim reporters have
ggnificant incentives to keep telling their sories. Since dl saking cases are highly
dependent on the victim to collect evidence, the lack of corroborative evidence may
not become apparent for some time.***

2L |n addition to the classical unfounded "victim" complaints, there are numerous anecdotal reports of stalkers,
especially those who have committed prior domestic violence, filing fal se stalking reports against the victim.
Because the motivations for such false claims are usually apparent (e.g., to muddy the waters at trial), such false
claims are usually not difficult to identify.
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Staking cases crossjurisdictiona boundaries, such as when the victim worksin one
jurisdiction, livesin another, and shopsin athird. Hence, agency coordingtion is
especialy important. Because stalking is an ongoing crime, steps must be taken to
coordinate investigations across jurisdictiona lines and to ensure that dl agencies are
made aware of the existence of the ongoing investigation.

Staking cases do not necessarily end upon conviction. Stalkers may continue their
saking behaviors while on probation and even while incarcerated. Conversdly,
staking may not be prosecuted if prosecuting the stalker may result in extreme danger
to the victim; other, non-crimina law aternatives may be required (e.g., victim moving).

A find research finding takes note of the fact that investigative and prosecutor experiencein
dedling with these gtaking crime featuresislimited. Most agencies have yet to set policies or
procedures for stalking cases. For law enforcement, this results in the need to make up procedures and
policies for evidence collection and to adapt methods used in other crime investigations, especialy
homicide and sexud crimes. However, as noted above, most investigations look at past events, not

future actions. Hence, investigators must often cregte new investigative gpproaches to stalking.

Findings: Stalking's Differences from Other Crimes

Staking is often an dusive crime. 1t Sarts, stops, starts again, and ends, at least temporarily,
agan. Similarly, the locations where staking occurs vary, from home, to business, to shopping mdl, to
smply passing in acar on the street. While in most instances the identity of the stalker may be known,
proving identity, especialy in cyberstaking cases, can be difficult. Stalkers methods may change
congantly, from smple following or telephone cdls, to leaving "gifts," to wiretapping telephones, to yet
more ominous behaviors. Findly, the reactions of the victim may aso fluctuate over time, from
unawareness or bemusement, to terror, to surrender, and even to aggression. All of these stalking

attributes meke it an epecidly difficult crime for crimind justice agencies.

These multiple changes in stalking behavior underscore the essentia way in which stalking differs
from other crimes: its perastence into the future. Most crime investigations are historicd in nature; they
attempt to determine what happened.? Because of the difficultiesin proving past stalking, investigation

122 Although there are afew crimes for which evidence may be collected as the crime is committed, these are almost
always non-personal injury crimes. Such forward-looking investigations are, however, common in many
economic crimeinvestigations, police "sting" operations, and conspiracy investigations.
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and prosecution of stalking rely on prospective evidence collection. It isfar easier to collect evidence of
gaking when it occurs than it is to obtain evidence that corroborates the victim's testimony about past
gadking.

Further, the crime of stalking is more than prohibited behavior. As Hargreave points out,
gdking is"[an offense that is defined not by the actions of the offender done, but by the socid and
environmental context in which the behavior arises'**® Context issues exist in dmogt dl stalking cases.

A third way in which staking differs from other crimesis the mutua dependence of justice
agencies and the victim. In virtualy no other crime are the investigation and prosecution so dependent
on the victim for evidence collection. Nor are there many other crimes where victim safety IS0
threatened over such along period of time. Hence, victim support from justice agenciesis a unique

responsibility in stalking cases, at least in scopeif not in kind.**

For dl these reasons, crimina justice agencies must adopt a problem-solving gpproach. Such an
gpproach includes the following e ements:

Identification of stalking cases
Case invedtigation and management
Prosecution and sentencing

Protection of the victim, even after sentencing and incarceration.

For each area of respong bility—case identification, investigation and management, prosecution,
and victim safety—old methodologies must be adapted and innovative gpproaches implemented. Most
sgnificantly, agency management must recognize and encourage a problem-solving approach to stalking
crimes. They must recruit and work with community-based advocates who can help the agency,
especidly in protecting the victim and ensuring her well-being. The review below presents research
findings on best practices to provide both prescriptive and descriptive information about what agencies

% Hargreaves, supra note 8 at 3.

124 Victim advocates who work with police and prosecutor agencies provide help to victims of many different crimes.
However, stalking victims often present a unique set of problemsthat last for an extended period. While some
domestic violence victims present similarly long-lasting demands for aid, such demands are less common among
domestic violence victims than among stalking victims.
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are or should be doing. This combination of perspectivesis intended to encourage and inform problem-

solving behavior among anti- salking practitioners.

Findings: Case Identification

Few victims complain of being "saked,” thet is, being avictim of agaking crime. Ingtead, they
complain to law enforcement about specific behavior that may be as minor as petty vanddism or as
serious asimplicit death thregts. The fact that there is a pattern to the complaints may not even be noted
by the victim. Furthermore, few victims even know that there isacrime cdled stdking.

Thus, thefird difficulty that crimind justice agencies face with staking isidentifying potentia
gaking complaints from among al complaints they receive and doing so as early as possible to minimize
vidiminjury. The key to such identification is in the repeated behavior that congtitutes stalking. Policies
and procedures must bein place to dlow for identification of cases where possible staking patterns
exis. Two primary approaches for this purpose exist.

In San Diego, the City Attorney's Office has developed an interview checklist for first

responders to use whenever there are any indications that repeat criminal behavior may be occurring. ™

The San Diego Didtrict Attorney's Office and the Dover (NH) Police Department try to review
al police reports to identify cases where there are multiple complaints filed by the same victim or from
the same (or nearby) addresses. Both agencies use trained staff to review victim complaints. San

Diego uses victim advocates, and Dover uses investigators.™

A supplement to "naive" casereview isto identify specific cases for monitoring for multiple
gaking acts where only asingle act has occurred. 1n Dover, the department puts al casesinvolving
orders of protection into its computerized information system containing warrant information; any officer
query after apolice stop will tell the officer about outstanding orders against the person stopped, the
name of the order protectee, and the locations protected. In Colorado Springs, dl casesthat are
assigned to the gpeciad domestic violence investigative team, DVERT, are amilarly red-flagged by the

15 personal communication from Gael Strack, Deputy City Attorney, San Diego City Attorney's Office (Domestic
Violence Unit supervisor).
125 Personal communications.
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computer system, to dert patrol officersto inform the DVERT investigators of dl police contacts with

the suspects or convictees.

The specific types of crimina reports that the complaint reviewers look for include these:

Assault

Abduction

Violation of court order

Burglary/crimind trespass

Theft of persond clothing
Vanddism/destruction of property

Crudty to animas (pet mutilation or killing)
Wiretapping or mail tampering

Fase reportsto police

Wegpons violations.

Some of these offenses are relatively seriousin and of themsdlves. Others appear to be
relatively minor. The more serious staking-related offenses will, of course, be treated appropriately by
law enforcement and prosecutors who are informed of them. However, unless the officer or prosecutor

is thinking about the possibility of stalking, the lesser offenses may not be given due attention.

Findings: Patrol Response

Petrol is usudly the firgt crimind justice representative to respond to cdls from stalking victims
(athough only a small proportion of cases are o identified by the victim). In afew jurisdictions, patrol
is encouraged to identify stalking cases. 1n San Diego, the City Attorney's Office has developed a

127

gaking questionnaire to be used by patrol first responders.™’ The questionnaireis divided into five
parts. victim's background, suspect information, relationship information, suspect's conduct, and victim
impact. While much of thisinformation will be sought by detectives (or advocates), many of the

questions may be used by patrol officers whenever they suspect that they may have astaking case. For

127" Casey Gwinn, Gael Strack, Paul Cooper & Kurt Mechals, Stalking Questionnaire (August 1996) (unpublished
manuscript from San Diego City Attorney's Office).

Stalking Laws and Implementation Practices: A National Review - 66



example, one important series of questions that asks about suspect behavior includes violence or threats
agang others.

In any case where stalking may potentidly be involved, patrol officers should document as fully
as possible the nature of the complaint and file their report for future referencein case saking is
determined to be occurring. Those steps should be taken even if no arrest was made because no

suspect was named or if probable cause to arrest was lacking. '

Petrol will dso be responsible for responding to 911 cdls from staking victims whose cases are
being actively investigated by detectives. Agency policies and procedures should require that the patrol
responders inform detectives of what occurred by providing a copy of their written report; personal
notification should be encouraged, if not mandated. Copies of the patrol report should aso be provided

to thevictim for indusion in her own file

Findings: Investigation Assignment

Once acaseisidentified asagaking case, it isusudly referred to an investigator for follow-up.
For severd reasons, investigative respongibility istypically assgned verticaly; in other words, the
assigned investigator is responsible for that case and that victim. Such an gpproach ensures that the
vidim has a single point of contact for the indefinite future, an important concern where cases go on for
extended periods. Similarly, patrol officers responding to any new complaints of stalking or related
crimeswill be told to whom to refer the case (victims are told to inform patrol of the case investigator
and case number). An important corollary to this point is to require that al subsequent reports involving
the staking victim be assigned the case number assgned to the origind complaint so that important
paperwork is not lost.™® Concern about file completeness al'so leads to having asingle person

respongble for case file management.

The investigative follow-up presents a second opportunity to provide information to the victim
about available community services. Although not yet often seen in the stalking context, a number of

law enforcement agencies around the country (e.g., Sacramento County Sheriff's Department) have

1% See REGIONAL SEMINAR SERIES, supra note 5 at 18.
129 Chicago Police Department, Department Special Order 92-5, Proceduresin Stalking Cases |V (C) (1999).
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enligted victim advocates in "ride-dongs' that bring domestic violence investigators and advocatesinto a
teaming relationship. Severa of these agencies (e.g., Colorado Springs, Colorado) handle significant
numbers of domestic violence-based stalking cases with these teams. Anecdotal reports of the ride-
aongs have been quite favorable.

Findings: Special Unit/Investigator Case Screening

Effective case identification can lead to too many cases to be handled effectively by the staking
unit or specidized investigator. Hence, case screening may be required to identify those cases mostin
need of the unit's expertise. Any case not assigned to the pecid stalking unit may nonetheless develop
into amore serious stalking case. The Los Angeles Police Department Threat Management Unit
requires that the officer assgned to the case monitor the case and personally contact the victim every 30
days for an update on the stalking behavior. If the stalking behavior has ceased for atwo-month
period, the case is closed.*® Many other specid stalking units also use periodic victim call-backs to
check that the seriousness of the stalking behavior and threat has not escalated.

Findings: Case Investigation

The two most important tasks in case investigation are determining the identity of the stalker and
obtaining sufficient evidence to arrest and convict. In both instances, understanding the dynamics of
gaking can be criticd for the investigation and can dso reduce the duration of the stalking and the
seriousness of its consequences. Severd agencies with anti- stalking units have sought to apply research
findings on staking behaviors to such tasks as invedtigative strategies and threet assessment.
Commercid applications of research findings are dso seen. However, few agencies are able to keep

abreast of the latest research findings..

One important tool for problem solving in staking investigations is a knowledge of stalker
typologies. Theseinclude the following:

130 |os Angeles Police Department, Threat Management Unit, Threat Management Unit Guidelines (Feb 1999).
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The Abnormal Stalker. One of the first typologies was developed by Zona and colleagues
and was based on case files from the Los Angeles Police Department's Threat Management Unit.***
Thistypology focuses on the psychologica underpinnings of the staker-victim rdaionship. Thus, the
typology distinguishes between three types of psychologica moativations for saking:

Smple obsessional. Staker and victim had a prior relationship (e.g., former intimate
partners). The motivations for the smple obsessiond relationship include adesre to

lure the other person back into a relationship, anger at loss of control or fedings of
mistreatment, and revenge for perceived wrongs.

Love obsessional. The staker and the victim have no prior relationship but the
stalker, nonethel ess, focuses on the victim as the object of love and adoration. Some
sakers suffer from a psychiatric disorder such as schizophrenia, while others are
amply socidly mdadjusted. Stalking of public figuresis a common subgroup of this
category.

Erotomania. The defining characteridtic of thistype of saking isthat the stalker
delusondly bdievesthat the victim isin love with him. Moreover, the saker may
perceive other parties as responsible for the victim's failure to acknowledge this love.
Hence, spouses of the erotomanic's victim can aso become stalking victims because
the stalker believes that the spouse isinterfering with the victim's love for the stalker.

A recent addition to this typology takes note of a smal number of reported stalking cases that
involve fase victimizations. no one is saking the "victim." Thisis sometimes caled "fdse victimization
syndrome.” Moativations for that behavior range from psychiatric disorders to smple seeking of
atention from another person or the authorities. When staking laws were firgt implemented, most fase
gtalking reports seemed to reflect a variety of causes ranging from the "victim's' desire for attention to
more serious psychologica disturbances. More recently, as stalkers have become more familiar with
these laws, false stalking reports have become part of the behaviora pattern of stalking itself whereby
the stalker countercharges the victim with stalking him.**

B Michael A. Zona, K. K. Sharma & John Lane, A Compar ative Study of Erotomania and Obsessional Subjectsin
aForensic Sample, 38 J. FORENSIC SCI. 894 (1993). See also Michael A. Zona, Russell E. Palarea & John Lane,
Psychiatric Diagnosis and the Offender-victim Typology of Stalking, in THE PSYCHOLOGY OF STALKING:
CLINICAL AND FORENSIC PERSPECTIVES 70 (J. Reid Meloy ed., 1998). A review of the relevant literature on this
typology as of 1997 is Joseph Davis & Marcella Chipman, Stalkers and other obsessional types: A review and
forensic psychological typology of those who stalk, 4 J. CLINICAL FORENSIC MED. 166 (1997).

Personal communications from prosecutors and victim advocates from New Y ork City to Austin, Texas, to
Sacramento, California. MULLEN et al ., supra note 9 at 191-92, discuss a number of reasons for false
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Mixed Psychological and Other Factors. Harmon and colleagues also based their staking
classfication scheme on areview of crimina casefiles, in thisinstance cases referred to the Forensic
Psychiatry Clinic of the Crimina and Supreme Courts of New Y ork City.*** Thistypology uses two
factors: (1) prior relationship: persona, professona, employment, media, acquaintance, and none; and
(2) the nature of the stalking motivation: affectionate/amorous or persecutory/angry. The researchers
aso noted that amoroudaffectionate stalkers were dso likely to victimize third parties that they viewed
as barriers to the relationship between the stalker and the object of affection. They aso pointed out that

gtalker motivations can change from seeking romance to seeking revenge when reection occurs.

A third classfication scheme was devel oped by Wright and colleagues a the Federal Bureau of
Investigation.*** This typology uses anumber of factors, including whether the stalker—victim
relationship grew out of a domestic relationship (including coworkers) or some other relationship;
whether the communications are delusiona or nondelusiond; whether the stalker is motivated by
infatuation, possessiveness, anger/retdiation, or some other motive; and how aggressive the stalker's
behavior is. Wright'sfind typology factor involving case outcomes is relevant to protecting the victim

but is not relevant to case investigation issues.

Gavin de Becker, who has developed a computerized threst assessment program for law
enforcement, dassifies stalkers according to their differing motivations™® These include attachment
seekers, identity-seekers, rejectionbased, and delusion-based. While the other categories are not
unfamiliar, identity- seekersis anew term. By this, de Becker isreferring to stalkers whose motivation is
to gain fame or attention (e.g., Mark Chapman, who killed John Lennon in 1980). As thus described,
thistype of "sdker" may not be engaged in behavior covered by most states stalking laws, which

require victim fear.

victimization claims; their listing does not, however, include reasons for false victimization claims based upon a

legal defense strategy to rebut the stalking criminal charges. They do make reference, however, to "malingerers"

asagroup of false stalking claimants, who do so to avoid prosecution for other offenses by claiming an

unknown person is stalking them. 1d. at 198-202.

Ronnie B. Harmon, Richard Rosner & Howard Owens, Obsessional Harassment and Erotomania in a Criminal

Court Population, 40 J. FORENSIC SCI. 188 (1995); Sex and Violence in a Forensic Population of Obsessional

Harassers, 4 PSYCHOL., PUB. POLICY & LAW 236 (1998).

134 James A. Wright, Allen G. Burgess, A.T. Laszlo, Gregg O. McCrary & John E. Douglas, A Typology of
Interpersonal Stalking, 11 J. Interpersonal Violence 487 (1996).

3% Reported inMULLEN et al., supra note 9 at 74.
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Another typology is that developed by Mullen and colleaguesin Austrdia® Like severd of the
more recent typologies, it is multi-axid. The typology focuses on the stalker's motivation and the context
in which the stalking occurs. The researchers aso consder the prior relationship with the victim and the
psychiatric diagnoss. Their primary classfications are the rgjected, intimacy seekers (rescting to
loneliness), the resentful (perceived insult or injury), the predatory (seeking sexud gratification and
control), and the incompetent (poor suitors or courters). Prior relationshipsin this typology include
former intimate partners, professona contacts, work-related contacts, casual acquaintances and
friends, the famous, and strangers. Psychiatric statusis divided into psychotics and nonpsychotics
(primarily persondity disorders).

Finaly, Spitzberg and Cupach have developed atypology of stalking behavior based on a
meta-analyss of the stalking research literature. They categorize stalking behaviors asincluding these

characteridtics

Hyperintimacy (aggressive or ingppropriate romantic gestures)

Pursuit and proximity (increased contact including collection of information by such
means as surveillance)

Invasion (escalated surveillance)
Intimidation (coercion in response to rgjection)

Violence (last resort or rage response to rejection).

These researchers have aso developed atypology using the dimensions of love versus hate and
behavior from controlling to expressive. This leads them to posit four types of stakers: the Intrusve
Pursuer, who loves and tries to control, posing a moderate risk of violence™’ the Annoying Pursuer,
who loves, uses expressive behaviors, and islow risk; the Organized Stalker, who hates, is controlling,
and is high risk; and the Disorganized Stalker, who hates, uses expressve modes of behavior, and is
aso high risk.**®

3% MULLEN et al., supra note 9 at 80-81.

137 Among others, this category includes the classic domestic violence batterer who uses stalking as a means of
continuing prior effortsto control the former intimate. See R. F. DOBASH & R. P. DOBASH, WOMEN, VIOLENCE
AND SOCIAL CHANGE (1992) for adiscussion of the controlling behavior paradigm.

38 Brian H. Spitzberg & William R. Cupach, What Mad Pursuit? Obsessive Relational Intrusion and Stalking Related
Phenomena, AGGRESSION & VIOLENT BEHAVIOR (in press, 2002). See also Spitzberg and Cupach, Paradoxes of
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Synthesis. The severd researchers studying staking from a variety of perspectives
(psychiatric, behaviord science, legd) have identified five criticd variables:

Prior rdationship

Motivation for gaking

Mental hedth status of stalker
Saking behaviors

Background explanatory factors.

Prior reaionship includes spouses, former spouses, and dating intimates; family members,

acquaintances such as coworkers, neighbors, or those with whom one has a business relationship; and

drangers. To this one might add "stalker unknown,” to include false victimization cases.

Mativations include two primary categories, love and hate (revenge), with athird, less common
category of predation. Mativation subcategories include love- purauit, love-regain, and love-turned-to-
hate. Furthermore, these three "love" motivation categories may change over time from love-pursuit to
love-hate. Rdatively uncommon moativations include attention seeking for fase victimization daims and
"white knight" savior hopes as part of an effort to appear the hero.

Menta hedth status includes both clinica disorders (such as depression and schizophrenia) and

139

persondity disorders (such as narcissgtic, antisocia, compulsive and higrionic).

Behaviors may be characterized as pursuance, surveillance, intrusion, control, intimidation,
threat, and violence. They dso indude revenge-motivated acts such as harassment and attemptsto

demean the victim.

Background factors are often important in the case andysis as an ad for explaining why certain

behaviors occur and for threat assessment. These include staker's substance abuse, staking in the
context of adivorce or child custody bettle, prior crimind history, prior domestic violence, escaating
behaviors and boundary probing.

Pursuit: Towards a Relational Model of Stalking-Related Phenomena, in STALKING CRIMES, supra note 1; The
Inappropriateness of Relational Intrusion, in INAPPROPRIATE RELATIONSHIPS(R. Goodwin & Duncan Cramer
eds., 2001)
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Thissmplelig of stalker distinctions shows how extensve data collection about stalkers can be
and thus how important are sophidticated information management techniques. 1t aso shows the reason

for widespread use of threat assessment scales and programs.**°

One of the most commonly mentioned
programs associated with threat assessment is MOSAIC. However, MOSAIC does not claim to
predict future violence; it rates cases on ascade of 1-to-10, with 10 being assigned to those Situations
that contain factors associated with violence escdation. As such, MOSAIC's data requirement is
designed to lead the user in an information gathering process for further individuaized threat

assessment. !

Exhibit 3 integrates these saverd typologies from the perspective of an investigator with only
limited case knowledge. Thus, the summary begins with the prior relaionship since thet is the most
common bit of information known. For each of the three categories of prior reationship, the table sets
forth the most common motivations and any specia issues associated with that prior relationship. More
detailed information such as specific psychiatric diagnosis is omitted because of the difficulty in gathering
such information.

Exhibit 3. Stalking Typologies Summary

Prior Relationship Motivation Psychiatric Diagnosis Other Issues
Past Intimates Intimacy regain Personality disorder Motivation changeable
Revenge/control Alcohol/drug dependency over time

139 A more complete review of mental health issues of stalkers than that found hereisinJ. Reid Meloy, Stalking
(Obsessive Following) in J. REID MELOY, VIOLENCE RISK AND THREAT A SSESSMENT, 167, 174-75 (2000).

See JAN ROEHL & KRISTIN GUERTIN, CURRENT USE OF DANGEROUSNESS A SSESSMENTS IN SENTENCING
DOMESTIC VIOLENCE OFFENDERS (September 1998) (reprinted in 21 JUSTICE Sy S J. 171 (2000) (identifying ten
"dangerousness' instruments).

Unlike some dangerousness instruments, MOSAI C does not claim to be a predictor of violence in specific cases.
Instead, it is described by its creator, Gavin de Becker, as a "training system that teaches an assessment method"
(persona communication, April 2001). From this perspective, its usefulnessliesin the fact that the MOSAIC
computer program |leads users to consider variables related to threat assessment that they might not have
thought about or gathered information on. It does not, therefore, provide correlation statistics to show what
proportion of stalker behavior is accounted for by its 10-point scale. Even if such statisticswere available, itis
not clear that its practitioner users would find them useful. Many practitioners have also favorably commented
ininterviews on the fact that MOSAIC is designed to allow them to quickly provide athreat assessment report to
victims, thereby underscoring how serious their cases are and emphasizing that they need to take actionsto
reduce that threat. On the other hand, the absence of validation data means that use of MOSAIC should not
extend to its citations by expert witnesses as evidence relevant to proving victims reasonable fear. Other
instruments, such as the Spousal Assault Risk Assessment (SARA), that have been subject to validation studies
are more appropriate for testimonia purposes. Personal communication from Dr. J. Reid Meloy.
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(jealousy common) Prior domestic violence
Acquaintances/ Intimacy seeking Personality disorder Danger to third party
Friends Revenge Saocial incompetence

Psychotic

Stranger Intimacy seeking Psychotic/del usional Danger to third party

| dentity/fame Erotomania Celebrity targets
Unknown Attention seeking Variesor none available

"victim"

White knight protector

Other

Of course, these categories (especialy the category of prior relationship) oversmplify redity.
Of dl staking relaionships, stranger or casua acquaintance gaking is probably the most
underreported. For example, one experienced stalking prosecutor assgned to a government benefit
fraud unit found that agency officid's who were seen by the gpplicant as denying benefits were later
stalked by the gpplicant in revenge for the benefit denidl.** These cases had not been identified as
gaking until then. Another category of unreported stalking is stalking conducted by gang members of
youth who rejected an "invitation!' to join the gang.**

Practitioner Uses of Typology Research Findings. Caseinvestigation may use these
typologiesin anumber of ways*** For example, informal intervention without arrest or evidence
collection may be most successful with those characterized as "incompetents,” i.e., acquaintances or
strangers who do not know how to engage in dating behaviors.™*® Incompetents are aso among the
least likely to engage in extended staking (more than one year in duration), to abuse drugs or dcohoal, or
to have prior crimind records. They dso typicdly engage in smple staking (not creating victim fear), as
compared to rejected stalkers, who engage in many more types of stalking behavior.**® 1n comparison,
while predator stalkers have background characteristics smilar to the incompetents, predators are three
times more likdly than the incompetents to have a prior crimina record.**’ For these stalkers, crimina

judtice intervention is an imperative. Investigators may aso find useful the research findings on

142 personal communication.

See REGIONAL SEMINAR SERIES, supra note 5 at 18 (discussing stalking by gang membersin public housing).
Threat assessment may make even more use of thisinformation. Seeinfra notes 208-221 and accompanying text.
MULLEN et al., supranote 9 at 78.

¥ d.
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predatory stalkers suggesting that voyeurism is anot uncommon early stalking behavior.™® Similarly,
research shows that some stakers file fase daims againg the victim, such asfiling for orders of
protection or aleging wrongful behavior by the victim againgt her employer, insurance company, €tc.
The former may be motivated by an intimacy seeker seeking to get close to the victim, while the latter
typicaly isareected or resentful stalker seeking revenge*

Case investigators may aso find demographic data useful in determining who the saker is.
Mae victims, for example, were found by Mullen and colleagues to be most likely to be stalked by

another mae, usualy a stranger.™

Findings: Victim Behaviors

Investigators must also take into account victim behaviors. One obvious reason is the need to
exclude fase victimization reports, which victim behavior may sgnd. In addition, asmdl proportion of
gaking cases tha involve former intimates may be terminated when the staker and the victim reconcile;

reconciliation is a common occurrence in domestic violence cases.™

Maost commonly, however, the investigator hasto rely on victim cooperation in keeping arecord
of the gaking eventsto help in building a prosecutable case. At the sametime, thevictim is
experiencing stress and fear as the staking and the investigation continue. During thisinterim period, the
victim may have to cope with ongoing stalking behavior as best she can, often without officid support or
advice. Asaresult, many victims develop coping behaviors that may, on the surface, appear to
undercut the seriousness of the threat faced by the victim and her fear of the sdker. Victim behavior in
coping with this stress needs to be monitored and assistance provided as needed, both to ensure
evidence collection and to preempt any later defense claim that the victim invited the stalking.

147 |d

% |d at 105, 111.

0 |d at 177, 179.

0 |d at 161-165.

1 Questions of the voluntariness of reconciliation may be often asked, however, since fear of the stalker may be the
real motivation, especially wherethereisahistory of domestic violence. Nonetheless, reconciliation for whatever
reason undercuts the prosecution of a stalking case that by its very nature requires victim testimony about fear
of the stalker.
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Hence, research on victim reactions to being stalked is a second tool for case investigators.
However, there are only afew studies of victim behavior. One study of 128 stalking casesby a
researcher working with the Sacramento Didtrict Attorney's Office found that victims responsesto
stalking by former intimate partners congisted of four types of behavior:>

Active resstance
Help seeking
Coping to reduce danger
Coping by complying with the stalker's demands.
Victim's activeresistance (i.e, sdf-hep in facing the staker) included (in declining order of
frequency):
Not letting defendant in
Threatening to cal 911
Fighting or struggling
Logging or recording the stalker's behavior.
Help seeking behavior included:
Cdling palice /ingsting on arrest/ingsting on prosecution
Getting an escort
Screaming.
Victim coping strategies to minimize danger induded:
Screening phone cals/'changing phone number
Leaving the scene/moving within the area
Staying with family or friends, or hiding

Taking other security measures.

The most important of Dunn's findings for the investigator was the degree to which victims
engaged in compliance behavior in an effort to appease the stalker in order to reduce the threats.

152 Jennifer Dunn, Forceful Interaction: Social Construction of Coercive Pursit and Intimate Stalking (1999)
(unpublished Ph.D. dissertation, University of Californiaat Davis) (scheduled for commercial publication in 2002).
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Nearly onein five victims who had been staked by former intimates exhibited some form of compliance
behavior asasurviva srategy. Such behaviorsincluded:

Requesting that the case be dismissed, or recanting
Visting defendant in jail

Going places with the stalker

Continuing to have sex with the saker.

Compliance behavior can complicate case outcomes by making it harder to prove that the
victim isfearful of the stalker. Indeed, compliance can suggest to the naive observer that the victim is
encouraging the saker or leading him on. Moreover, victims of staking by former intimates often have
conflicting emotions toward the saker. Behavior reflecting both fear and love can muddy the image of

victim innocence for ajury.

Findings: Other Investigative Tools and Techniques

Investigative responses to stalking complaints are typicaly tailored to the specific facts of the
case: who the victim is, what she does, what types of stalking behavior are occurring, who the stalker is,
what the relationship is (or was) between the two, etc. Nonetheless, common problems among groups
of cases may be resolved by using smilar methods. Sometimes these methods are drawn from other
types of crime investigations. For example, proving stalking is occurring may require survellance. In
some cases it may be possible to place video cameras or trained personnd outside the residence of the
victim to await the gppearance of the stalker. 1n other cases, it may be necessary to watch the stalker
until he or she contacts the victim. In cases where saking is being done without persond contact, it
may be necessary to perform survelllance on amailbox, atelephone booth, or even acomputer termina
in acollege laboratory. In one case where the suspect could not be found, the LAPD Threat
Management Unit staked out his automobile, to which he did in fact return with evidence of the
gaking.™ Other common investigative methods include obtaining security videotapes from businesses
where a gtaking incident occurred, using phone traps, and seizing suspect's phone records.

158 Personal communication from Greg Boles, formerly supervising detective, Los Angeles Police Department, Threat
Management Unit.
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Search warrants are especidly useful once a suspect has been identified. Anne O'Ddll, aformer
gaking investigator with the San Diego Police Department, recommends looking for non-obviousitems

of evidence such as the following:

Books and other writings on staking techniques
Photos of victim (if non-intimate stalker)

Photos or diagrams of victim's home or place of work
Diary or log of staking kept by stalker

Persond items belonging to victim

Keysto victim's home or car

Equipment that might have been used to stalk the victim, such as a camera or
binoculars.™*

The Metropolitan Police (Scotland Y ard) reminds investigators that stalkers often are serid
ddkers. Investigators should aways check loca records to see if there have been smilar complaints or
cases. Similarly, friends and rdlatives of the victim should be contacted to determine whether they too
have been stalking targets™ In domestic violence-related stalking, this advice should extend to past
intimate partners of the suspect.

Victim-Generated Evidence. Evidence collection begins with theinitid victim interview.
Even the initid police report detailing the victim's complaint and her demeanor may be used in evidence
to refresh the memory of a police officer witness. Theinvestigator assigned to the case will o begin
with an interview of the witness. Thisinterview has severd motivations. to gather evidence, to obtain
leads for additiond evidence gathering, to protect the victim from any threet (including safety planning
and referral to services), and to enroll the victim as an additiond aid to evidence gathering. To

accomplish al these tasks, the Canadian Department of Justice advises investigators as follows:

Do not minimize the Stuation.

Be sengtive to the persona Stuation of the victim, induding any didressthevictimis
experiencing.

> Anne ODdl, Stalking (n.d.) (unpublished paper on file).
% Hamish Brown, METROPOLITAN POLICE (London), STALKING 4 (2000)
(www.scotlandyard.police.uk/stalking/guide.htm) (hereinafter METROPOLITAN POLICE).
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Explain the seriousness of the offence, especidly any threat potentials.

Obtain a detailed chronology, including words and gestures used by the suspect and
other communications. Find out where and when the conduct occurred. Determine
whether the victim has directly or through othersinformed the suspect that the conduct
IS not welcome.

Find out whether there are withesses to any of these events.

Obtain relationship information.

Obtain information about the impact of stalking on the victim and whet the victim has

donein response, especialy to protect her safety.

Ask about legal actions, such as a pending child custody action.

AsK about regtraining orders in effect and whether the suspect is under court

supervision.

Ask about weapons owned or possessed by the suspect.™

The most common innovation in salking investigations is to have the victim kegp alog of dl

gdking incidents. In the log will be noted the time and date of the incident, where it occurred, the
presence of any witnesses, and the details of the incident. The victim may aso be asked to write how
she reacted to the incident, including specific behaviors and psychological responses™” Whenitisaso
used asadiary, thelog may help to disprove counterclams of staking pressed by the saker. Victims
are also asked to retain any corroborative evidence they have, including audiotapes from a telephone
answering machine (time and date stamped), receipts from businesses at the location where the stalking
incident occurred, etc. Severd jurisdictions have prepared pamphlets for victims that detail what role
they are asked to play in the investigation and that contain the log books to be used.™® Vidims may
also be asked to take photographs of property damage caused by the stalker and immediately seal
unwanted letters or giftsin plagtic bags when investigators are not available.

1% CANADIAN DEPARTMENT OF JUSTICE, CRIMINAL HARASSMENT: A HANDBOOK FOR POLICE AND CROWN
PrROSECUTORS (n.d.) (http://canada.justice.gc.ca/en/dept/pub/hpcp/table.html) [hereinafter CRIMINAL
HARASSMENT HANDBOOK].

7 See, e.g., Los Angeles Police Department, Threat Management Unit, Stalking Victim's Handbook (n.d.). Other
items recorded in the log include information about the stalking suspect, outstanding restraining orders, and
police information, such as name of officer taking the report.

158 |d
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Suspect Interview. Investigators may (when deemed safe) dso ensure that the staker istold

that his behaviors (such as following, telephoning, leaving gifts, and the like) are unwanted (often cdled a
"Knock and Talk" intervention).™ By persondly informing the stalker of this fact, the officer will be
able to tedtify that the stalker's actions were "knowingly” done, acritica eement of the crime under

many states anti-stalking laws*® The Dover Police Department recommends that investigators gather

as much information as possible about the suspect (including motor vehicle and crimina record

checks'™) before interviewing him. Interviews with family, friends, neighbors, efc. are dso part of the

suspect pre-interview data gethering. All interviews should be fully documented.

The types of information about the sugpect sought at this time include the fallowing:

Higtory of violence, especidly domestic violence (including controlling behaviors)
Violations of court orders

Tendency toward emotiona outbursts or rage

Homicidd or suicida behavior or thregts

Mgor stress such asloss of employment

Higtory of extreme jealousy

History of mentd illness

Substance abuse problems

Prior refusal for firearms license.!*
When the suspect isfindly interviewed, he should be given an opportunity to explain how his

actions may have been misinterpreted by the victim (or others). Before the interview is completed, the

suspect should be asked about prior similar behavior (toward other victims).'*®
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Knock and Talks aretypically used in stalking cases where thereis no "credible threat" or its equivalent and the
state law requires such athreat. It isprecisely because no arrest isimminent that the stalker may feel freeto
discuss the stalking behaviors complained of.

The CRIMINAL HARASSMENT HANDBOOK, supra hote 157, discourages multiple warnings, saying these may
even be counterproductive.

The CRIMINAL HARASSMENT HANDBOOK, supra note 157, suggests further that additional databases be
checked, including child protection authorities, firearms registry, and immigration records (where applicable).

Id.

Dover Police Department, Anti-Stalking Unit Investigative Guide and Protocols 26 (2000) [hereinafter Dover
Protocols].
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An important consderation in interviewing stalkersis their tendency to use sdlf-judtification to
explain their gaking behaviors. AsMullen et al. put it, they have a unique gbility to "deny, minimize and
rationdize" These medica practitioners suggest that questioning in their context be "nonjudgmentd, if
not collusive.® They further found that "intimacy seekersin particular respond well to reframing

165

gdking interms of aquest." Thisdlows answersthat do not require judtification of actions™ Asone

law enforcement practitioner described it, they need to be questioned as child molesters. "Tdll us how

your acts were misunderstood."®

Cyber stalking Evidence Collection. Other invetigative techniques are much more
sophigticated, especidly where cyberstalking isinvolved. In these cases, it may be necessary to serve
search warrants on Internet Service Providers (1SPs) to hdp identify who is sending the cyberstalking
messages or Smply to prove that the suspect was responsible (where identity is dready known). In
most instances, the suspect is not notified of service of a search warrant. However, where the ISP
provides Internet service through a cable system used to deliver televison services, federd law requires
that notice be given by the ISP.**" In some Californiajurisdictions, the prosecutor routingly requests
that the court issuing the warrant also enjoin the required notice until the investigation is complete®® |t
should also be remembered that cyberstalking cases require great speed in gathering electronic
evidence. Many I1SPsroutindy erase their service records within 12 or 24 hours of when an e-mal or

web link is provided.

Other Actionsto Gain Corroborative Evidence. The state of Connecticut has developed
training materials for staking investigators. These materias provide suggestions about additiond steps
investigators can take to obtain evidence corroborating the victim's statements.  Investigators are
encouraged to do the following:

Determine the suspect's place of work since stalkers often do their stalking while going
to or returning from work. This shows opportunity and may rebut any dibi.

% MULLEN et al., supra note 9 at 282.

1% 1d. at 283.

186 Personal communication.

87 47U.S.C. §551(c), ().

18 Edward Messinger & Richard Goldstein, Cyberstalking Issues, in CALIFORNIA DISTRICT ATTORNEYS
ASSOCIATION, STALKING SEMINAR (2001). See also, ELECTRONIC CRIME SCENE INVESTIGATION: A GUIDE FOR
FIRST RESPONDERS (July 2001).
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Conduct drive-by patrols of the suspect's and victim's homes to track suspect
movements

In cases where the victim lives near a school, notify crossng guardsto cal policeif they
see the suspect or hisvehidein the area.'®®

Interviews of coworkers, friends, neighbors, family members, or even persons living in the same
multi-family building as the victim may provide important corroboretive evidence. The interviews may
aso uncover additiona stalking behaviors that the victim was unaware of (e.g., lurking in the areg).*™

Other types of corroborative evidence may be gathered by obtaining the suspect's telephone
records for cdlsto the victim and by using the media (where the case has unique features) to get reports
of Smilar victimizations™"*

Investigators are also reminded that because stalking investigations are time-consuming, victims
may stop reporting stalker contacts or incidents. That does not mean they are uninterested in having the
stalker arrested; they are smply fatigued.*® This problem, identified by the State trainers, islikely to be
most acute where the victim has no single point of contact at the law enforcement or prosecutor's office
to cdl for support.

Case File Management. The history of the staker's behavior is the heart of any stalking
investigation. This higtory is, of course, contained in the unit or investigator's case files. How those files
are maintained is critical to successful investigations and prosecutions. The LAPD Threat Management
Unit requires that each stalking case file be maintained in a separate, case- gpecific three-ring binder that
is maintained chronologicaly.*”® The Colorado Springs DVERT program has adopted a similar
requirement for its investigators handling stalking cases.™™ The talking casefile typically indudes the
fallowing:

%9 CONNECTICUT OFFICE OF POLICY AND MANAGEMENT, " STALKING TRAINING MODULE" (n.d.).

0" Deirdre Bialo-Padin, Analysis of the Stalking Law (May 2000) (materials prepared for Kings County (N.Y.) District
Attorney's Office). Interviews may also, as hoted supra note 155-157 and in accompanying text, identify other
cases of stalking involving the suspect.

1 METROPOLITAN POLICE, supra note 156 at 4.

172 |d

%3 Los Angeles Police Department, Threat Management Unit, Threat Management Unit Guidelines, Addendum # 5
"Guidelines for Maintenance of Files" (February 1999).

1 Personal communication.
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Case summary profile, including victim and suspect identifiers (names, addresses,
employers, birth dates, etc.) and name of detective assgned to case

Copies of dl incident and arrest reports
Interviews with the suspect, witnesses, and victim
Suspect criminal records

Motor vehicle agency records

Other police department contacts
Media reports.

Other information that may be contained in thefileis as follows.

911 tapes

Suspect telephone records

ISP records

Search warrants

Suspect's military record

Suspect's mentd hedlth information

Child wdfare agency investigetive records
Photograph of suspect.

Sdected data from the file is dso entered into the unit's computerized database. All filesare
kept in alocked file cabinet in the TMU area. Computerized data about stalking cases is maintained
indefinitely. Depending on whether the case was considered "active™ or smple information only, hard
copies of thefiles are kept for three years before bang transferred to archives or destroyed.

Agency Callaboration. Agency collaboration is anecessty in many stalking cases where
gaking crosses locd jurisdictiona areas. For example, the victim may be stalked a her homein one
city, a her workplace in another town, and while shopping in athird jurisdiction. Evidence from al the
gtaking locations must be collected, yet no single law enforcement agency has jurisdiction over dl the
gaking locations. Even the county prosecutor may not have authority over dl the Stesinvolved in the
gaking. To remedy this problem, a number of agencies have entered into agreements that assgn
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contral of the investigation to one agency's staking officers. If astalking incident occurs in another
jurisdiction, the victim is told to inform the loca investigators of the name of the lead agency investigetor
and the case number. Copies of al reports of the incident will then be sent to the lead investigator.*”

A second type of agency collaboration is discusson of stalking case issues at regular meetings
attended by different agency investigators and prosecutors assigned to staking cases and by other
persons interested in stalking issues. In San Diego, for example, a multi-agency Stalking Case
Assessment Team (SCAT) meets monthly to discuss stalking cases that have presented problemsto the
investigators. These problems might call for discussng how best to identify who the stalker isor
whether the case involves afdse victimization clam. Attendees a these medtingsinclude
representatives from the Digtrict Attorney's Stalking Unit, the City Attorney's Domestic Violence Unit,
the San Diego Police Department, other loca law enforcement agencies in the county, amenta hedlth
specialist who treats stalkers, court security personnel, local university police officers, and academic
researchers. Representatives from victim services agencies may aso attend, often to inform the
assessment team members of the services they provideto victims. Federd agency investigators may
aso paticipate. In addition to brainstorming about active cases, the SCAT meetings may be used asa

forum for training participants on such topics as threat assessment.

A fina agency collaboration is the assstance provided to loca agencies by the federd
government. The Behaviord Analysis Unit of the Federd Bureau of Investigation's National Center for
the Andysis of Violent Crimewill, upon request, provide loca agencies with assessments of
communicated threats, dangerousness assessments of known offenders, profiles of unknown offenders,
crime scene andydis, and investigative and interview drategies. In addition, center staff provide training

on these topics.*"®

For example, the center's andysis of threat tylistics may be useful in a case where
the stalker's identity is unknown. Such an andysis may suggest the staker's probable level of education,

crimina sophigtication, race, use of English as second language, and sex. Where a suspect is identified,

> See O'Déll, supra note 155 (describing the "Key Case Concept" used in San Diego County). The Chicago Police
Department has asimilar requirement for instructing the victim to notify other investigatorsthat hersis astalking
casethat is being handled by the investigator first assigned to the case, and that the case number is specified.
Chicago Police Department, Department Special Order 92-15, Stalking Procedures 1V ()(2).

176 See Mission Statement for the National Center for Analysis of Violent Crimes at its website,
www.fhi.gov/hg/isd/cirg/ncavc.htm.
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compardtive examination of other suspect writings may help in ascertaining whether the suspect isthe
person sending written threets. The Secret Service provides smilar help through its Nationd Threat
Assessment Center staff. They have developed protocols for handling threet cases'”” and also provide
training for state and loca |aw enforcement agency staff who have protective responghilities, including
those associated with stalking cases. The Secret Service's forengc unit also provides technical
assigtance to local law enforcement agencies in specific cases. The assistance includes document
comparisons, handwriting andysis, and information from the Secret Service's database of celebrity

stalkers and persons who have threstened public officias*™

Referral to Prosecution. When an arrest is made, the case is then referred to the
prosecutor's office. At that point, the arresting officer should summarize the key dements of the case
for the prosecution. The summary should describe the following:
Saking behavior
Reasons for victim's fear
Victim's responses to fear (e.g., moving, taking self-defense course)
Evidence of intent to stalk or recklessness to victim fear.*
Law enforcement development of a case summary would be especidly useful to the prosecutor
a bail hearings where there has been little time to interview the victim or gain other information about the

seriousness of the case.

Findings: Stalking Prosecution

Staking prosecutions are often problematic because of staff inexperience with stalking cases
and the absence of agency policies and procedures that might otherwise provide guidance in lieu of
persond expertise. The primary responsbility of prosecutorsis, of course, to prove that the defendant
committed the crimes charged. While the defendant will plead guilty to the chargesin many indtances, in
asgnificant number of cases atria will berequired. It isunclear, at this point, whether stalking cases

" See the National Threat Assessment Center website at www.treas.gov\usss/ntac.htm

See ROBERT A. FEIN & BRYAN VOSSEKUIL, PROTECTIVE INTELLIGENCE AND THREAT A SSESSMENT
INVESTIGATIONS A GUIDE FOR STATE AND LOCAL LAW ENFORCEMENT OFFICIALS(1998) (availablefrom
National Institute of Justice)

CRIMINAL HARASSMENT HANDBOOK, supra note 157.
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179

Stalking Laws and Implementation Practices: A National Review - 85



aremore likely to go to trid than other types of crimina cases. Thereis some reason to suspect that this
may be the case, at least for some types of stakers, such as those seeking fame. In any case,
prosecutors must dways prepare their cases asif they will have to convince ajury that the defendant
gaked the victim.

Prosecutor Investigators. Because most law enforcement agencies do not have specidly
trained investigators to handle stalking complaints, stalking prosecutors may need to have their own
investigative staff help gather the evidence necessary to prove stalking. Since staking is an ongoing
crime, prosecutor investigators are especidly critical in the management of evidence collection, even
wherelocd law enforcement agencies have investigators avalable. In many jurisdictions, however,
casdload pressures are such that the prosecutor's investigator may be the only person assigned to the

case on apermanent basis.

Pretrial Release. Prosecutors traditiona respongbilities begin after the suspect is arrested
and appears before the court at abail or pretrid release hearing. While in many juridictions, bail isa
routinized procedure for which there may even be abail schedule, routine bail should never occur in a
gtaking case where the threat of violence is the basis of the arrest. Prosecutors will typicaly stressthe
uniqueness of these cases to the officid who sets bail and release conditions, especialy the dangers that
may be presented to the victim by the stalker. Law enforcement experts on stalking can help educate
the hearing officer about what stalking is and about its dangers for victims. 1n some cases, pretria
detention may be requested on the basisthat it is needed to prevent intimidation of the victim or other
witnesses. Some prosecutors will so charge the saker with dl possible crimes committed while
stalking. Thisisintended, in part, to educate the bail hearing officer on the scope and seriousness of the
gaking.

In appropriate cases, preventive detention or referra to psychiatric evaluation may be
requested. In other cases, intengve pretria supervison (induding eectronic monitoring) may be
needed. The court should aso be asked to issue a no-contact order forbidding the suspect from
engaging in any stalking behaviors; this order should be specific to the facts of the case. As gppropriate,
acurfew may be ordered. The order should also forbid the suspect to obtain any dangerous weapons
and to surrender any wegpons adready in his possesson. When called for, substance abuse testing
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should be required. The prosecutor should also seek to ensure that if ball is denied, the victim will be
notified by the jail when the salker islater released. Where available and needed, victims should be
provided with a means to contact 911 wherever they are, including panic buttons to aert neighbors,
passersby, etc.'®

Among the types of evidence that the prosecutor may use to support objectionsto release are
the fallowing:

Higtory of violating court orders

Higtory of probetion violations

Threat assessment findings, such as explicit threats againg the victim or threats of
suicide

Tegtimony from amental health expert or an experienced detective to educate the
judge about risks of violence

Victim fear.

Victim Interview. The heart of the prosecution's caseisthe victim's story. It is criticd that this
story be as complete as possible. In many instances, prosecutors should not rely on the police
investigation to obtain dl the facts known by the victim. Police investigations, especidly where thereis
no speciaized staff or unit, do not require afull debriefing of the victim; they only need enough
information to support a probable cause determination that a crime has occurred. For this reason aone,
prosecutors will have to re-interview the victim early in the process to gather evidence thet the police
investigation did not uncover.™® Severa points should guide this interview:

Victims may have difficulty remembering every stalking incident, they may fed some
incidents are not important, or they may believe the prosecutor will discount the

ggnificance of certain events. Patient discussion with the victim can bring these
incidents out. A checkligt of stalking behaviors can be a useful prompt for the victim's

memoary.

180 see Dover Protocols, supra note 164, at 53-62 (Role of Prosecution in Stalking and Stalking Related Cases). See
also CRIMINAL HARASSMENT HANDBOOK, supra note 157.

181 The San Diego District Attorney's Office recommends that thisinterview include the prosecutor, the prosecutor
investigator assigned to the case, and the investigating detective from the referring agency. Greg Peters,
Prosecution Focused I nvestigative Techniques, in CALIFORNIA DISTRICT ATTORNEY S ASSOCIATION,
STALKING SEMINAR (2000).
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The victim may be embarrassed or fed partidly to blame for the stalker's conduct.
Quegtioning should never minimize the seriousness of the stalking or ask the victim what
she did to bring on the stalking, *#

The victim may be reluctant to admit her fear. The reason may be cultural or persondl.
Admitting fear may make the fear more redl and may congtitute an acknowledgment
that the staker has succeeded in intimidating the victim. Some victims may concedl
thair fear smply out of saif-control &

The prosecutor's interview with the victim is dso an opportunity to provide the victim with
information about what she can do to enhance her persond safety and how public safety agencies can
assg. For this reason, prosecutors may wish to have avictim advocate join the victim interview to help
with safety planning and referrd to community services.

Prosecutors may aso at this point become involved with the victim's civil court effortsto obtain
agaking protection order. It iscommon for prosecutors to suggest that victims consider seeking such
an order, with due consderation being given, of course, to victim safety issues. It isaso becomingly
increasingly common for sakersto counteract (even preemptively) with their own filing for a court
order of protection. Because they have been involved in numerous cases where the stalker tried to
manipulate the court system by fasifying the facts, s&ff in the Didtrict Attorney's Office in Kings County
(Brooklyn), New Y ork, routingly intervene in the civil court proceedings to present the facts as they
know them to the court. Doing so serves to prevent conflicting orders and removes potentid confusion

for jurors when the caseistried in crimina court. **

Filing the Case. Thefirg important tacticd decison in agtaking caseisthefiling of forma
charges. Decisgons must be made about the scope of the chargesto befiled. For example, prosecutors
may have to choose between charging al stalking acts as one crime or charging severd crimes.

Charging dl acts as one crime shows the full extent of the stalking behaviors, while splitting up the

8 Deirdre Bialo-Padin, WHAT EVIDENCE IS NEEDED IN ORDER TO PROVE STALKING? 3 (May 2000) (materials
prepared for Kings County (N.Y.) District Attorney's Office).

183 Machaela Hoctor, Victim Issues, in CALIFORNIA DISTRICT ATTORNEY S ASSOCIATION, STALKING SEMINAR
(2000).

18 personal communication.
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behaviors into two or more charges may increase the defendant's sentencing exposure.®® The
prosecutor must also determine what other non-stalking chargesto file. These can include serious
felonies, such as aggravated assaullt, rape, or residential burglary; lesser misdemeanors, such ascrimind
mischief or trespassing; and violation of a court order of protection. Again, sentencing consderations
play aggnificant rolein thisdecison. In some jurisdictions (e.g., New Y ork), charging lesser crimes
may be important because lesser crime convictions may increase the pendties for saking should there
be subsequent recidivism.**® In other Sates (e.g., Cdlifornia), the law authorizes consecutive sentencing
in misdemeanor cases S0 that the actua exposure to incarceration may be greater for multiple
misdemeanors then for astalking feony charge™®’

At the same time, these filing decisions must take into account any potential double jeopardy

issues relating to twin convictions for the same crimes.*®

Fndly, court venue may play arolein some
dtates where the stalking behavior occurred in severd different locations. Most states, however,
provide venue in both the locality where the crime occurred and the location where the crime was

planned (i.e., where the intent to commit astalking act arose).*®°

Another concern may be the victim's
ability to cope with an extended wait for afelony trid; misdemeanor cases can typicaly be closed in haf

the time of felony cases.™®

A find filing decison regards what charges to bring where the victim says sheis not in fear of the
gaker, yet the gpplicable statute requires victim fear as an dement of the crime. While thereisonly one
court decision that directly supports charging defendants with attempted stalking,** there are dso
anadogous decisons holding that attempted terroristic thrests may be charged where there is an intent to
ingtill fear, but the victim was not fearful. *?

185 Jane Shade, Stalking, in CALIFORNIA DISTRICT ATTORNEY S ASSOCIATION, STALKING SEMINAR (training
materias) (March 2000).

188 Bido-Padin, supra note 183 at 12.

87 CAL. PENAL CODE §19.2

18 See United Statesv. Dixon, 113 S. Ct. 2849 (1993). See also, Peoplev. Kelly, 52 Cal. App.4th 568 (1997) and other
cases described in Appendix 4.

189 See eg., CAL. PENAL CODE § 778a(a).

1% CRIMINAL HARASSMENT HANDBOOK, supra note 157.

11 gtatev. Rooks, 468 SE.2d 354 (Ga 1996).

192 See Peoplev. Toledo, 96 Cal. Rptr.2d 640 (Ct. App. 2000); People v. Benitez, 104 Cal. Rptr.2d 718 (Cal. Ct. App.
2001). Theonly article written on the topic of attempted stalking opposes such a crime on the basis that stalking
isaninchoate crime, that is, it isaprelude to other crimes such as murder or rape. See Nick Zimmerman,
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Preparing the Case. Trid preparation is critica to any successful prosecution. A stalking
prosecutor in Orange County, Cdifornia, provides the following checklist of preparation actions:

Review statute and case law. (Staking law is ill unfamiliar to most prosecutors.)
Organize evidence per the KISS motto.
Filetrid brief to educate the judge on key staking issues (e.g., reasonableness of fear).

Prepare withesses on details of gtaking and fear. (Some victims may be reuctant to
admit fear before their gaker; thisis seen as"giving in." Witness preparation should
address this by explaining the importance of such tesimony.)

Anticipate defenses (e.g., that the defendant did not perform the acts or that the vicim
overreacted).

Develop a theme to present to the jury.

Prepare exhibits (e.g., use atimdine).

Obtain certified copies of court orders of protection and supporting declarations.
Organize case "cast” for jury to understand.

Prepare for avoir dire that includes the "He never laid hands on her" defense, and
address the difference between a credible threat and joking.'*®

Trying the Case. Because the satutory dements making up the crime of staking typicaly
include reasonable victim fear, gaking is one of avery few crimes where the victim's state of mind isan
element of proof. Hence, evidence will be required to prove that the victim was indeed fearful and had
areasonable basis for being afraid.

Proof that the victim had a reasonable fear for her safety due to the stalking begins with the
victim'stestimony. It, too, must be corroborated by such evidence as the following:

Law enforcement officer testifying about the victim's cals for help, her demeanor when
explaining the reason for the cdls, and the officer's evidence collection efforts

Victim's friends and co-workers rdating changes in victim's behavior (e.g., asking for
an escort to go shopping or to the parking lot when leaving work)

Security officids at the victim's workplace who had been informed of staking
occurrence

Attempted Stalking: An Attempt to Almost Attempt Act, 20N. ILL. U. L. REV. 219 (2000). Asthereview supra
demonstrates, stalking by itself is a serious personal crime without regard to any other crimesthat it may lead to.

% Ray Armstrong, Investigation and Prosecution of Stalking Cases, in CALIFORNIA DISTRICT ATTORNEY'S
ASSOCIATION, STALKING SEMINAR (training materials) (March 1999).
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Record of victim statements that are not limited by the hearsay rule (e.g., 911 tapes,
police incident reports)

Answering machine tapes and audiotapes of phone cdls
Pictures of staker taken by victim (date and time stamped)

Evidence gained through search warrants, including computer, staker's diary, property
of victim found a saker's resdence, pictures of victim taken by staker, etc.

Videotaped interview with stalker.

The crux of the prosecution's story should usudly be the impact of the stalking on the victim,
however bizarre the facts of the case may be. In rebuttal, the defendant may claim that there was no
threat expressed or implied or that the stalking behaviors exhibited were smply acts of love. Thevictim
may even have exhibited behaviors, as described above, seemingly inconsistent with being a victim,
epecidly to one unfamiliar with the dynamics of domestic violence and stalking. However, the
prosecutor has severa potentidly important tools to work with.

Firgt, the prosecutor will have corroborative evidence that backs up the victim'stesimony. This
includes dl the evidence detailed above that makes up aprima facie case of gaking. Identity evidence
may come from victim testimony, videotapes or cameras, fingerprints on gifts or letters, or paper (Smilar

to that used for notes) found under defendant's control during a warrant search, etc.

In some cases, the facts may not be clear. One common problem is proving victim fear. Victim
testimony and collaborative evidence from other witnesses can address direct factua items such as
behavior changes, locks changed, etc. The victim can dso detail the time and effort expended in
keeping safe, such as the time involved in filing for civil orders of protection and the number of trips
required.® Such detail isintended to lead the jury to infer that the fear described must have been a
magor motivator for such extraordinary efforts. In addition, the prosecutor can cal expert witnessesto
explain to the jury that stalking has occurred and that the victim was fearful.™* Thus, a psychiarig,
psychologis, or other treatment expert may be used to prove both the reasonableness of the victim's

194 Shade, supra note 186.

% This may be more easily said than done. There are apparently few credentialed experts to explain stalking victim
coping behavior. Inthe absence of qualified academic experts or researchers, one possibility isto usevictim
advocates who have worked with a significant number of stalking victims as experts.
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fear and itsredlity. Behavior seemingly inconsstent with being astalking victim can be shownto bea
common adaptive response to the stress of being astaking victim at high risk of violence for along
period. Building apool of expert witnesses qualified to testify on staking may be difficult, but it
probably is one of the first non-case specific tasks a gpecia prosecution stalking unit must do.

Proving reasonableness of the victim's fear requires leading the finder of fact to understand the
importance of the context in which the stalking occurred. The significance of implied threats can best be
understood in light of the defendant’s history, especialy prior incidents of violence (including violence
directed at the victim or violence againg othersthat is known to the victim). Not dl states permit entry
into evidence of the defendant's prior acts, on the basis thet it is likely to be more prgudicid than
probative. However, many do, and whereit is permitted, prosecutors must make an effort to obtain
corroborative evidence to support the victim's testimony about prior history. This, of course, is another

important reason for the prosecutor's office to have its own investigative staff in stalking cases.

Staker intent may be the hardest fact to prove. Some state laws require proof of the stalker's
specific intent to stalk and terrorize the victim; others merdly require agenera intent to do the acts that
resulted in terror and fear. One common method for proving generd intent isto show that the stalker
was informed by the victim, the police, or even the court of both the victim's desire to have the stalking
behaviors end and the negative impacts those behaviors have had on the victim. Letters, police
testimony about intervention, and court orders of protection are used to document such warnings.
Where specific intent is required, the defendant's continued actions after such notification may be
subject to the proposition that oneis presumed to intend the natural and probable consequences of

one's actions 1%

One problem in asmal proportion of casesisthat the victim may become uncooperative.
Typicdly this occurs when former intimates become reconciled, dthough afew cases may involve a
victim o terrorized that she cannot effectively cooperate with the prosecution. Depending on whenin
the course of investigation and prosecution this occurs, it may be impossible to proceed without victim
testimony; such testimony is usudly critica to proving actud victim fear, as many sates staking laws
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require. Not al states have such arequirement; even though fear itsaf cannot be shown, proof that
victim fear would have been a reasonable reaction may be al that is needed. Participantsin the regiond
seminar series sponsored by the Bureau of Justice Assistance favored a modified no-drop policy in
gaking cases where the victim is uncooperative. They pointed to the possibility of using prior victim
statements under the spontaneous utterance exception to the hearsay rule, for example. The participants
also suggested that prosecutors have the victim testify at bail hearings and probable cause hearingsin
any case where they suspect victim cooperation may become anissue.™® The participants did not
discuss either how ano-drop policy might affect victim safety or what to do if the victim testifies for the
defendant.

Finally, athough most stalkers do not testify at trid, when they do, adroit cross-examination can
make them the best witnesses for the prosecution. Cross-examination should focus on getting the
galker to acknowledge committing the various behaviors that make up the stalking. In some cases, the
prosecution may let the stalker tak; his"explanations’ may smply make the jury as fearful asthe victim.
In other cases, agtdker's "explanations' should be cut off, since they are often both clever and
manipulative, and if only one juror buys his answer, a hung jury may result. One reason defense counsel
may permit the stalker to tedtify isto show that his clamed mentd illness negates the necessary specific
intent requirement of many states staking laws. When this occurs, prosecutors should press the
defendant to acknowledge the length of time over which the stalking occurred and the complexities of
the behavior involved (e.g., tracking the victim). The prosecution should aso point out on cross-
examination that the defendant was otherwise fully functiond (e.g., works, drives without accidents).
This dud approach to countering any daim of debilitating mentd illness will show thet the planning that
went into the stalking isincondstent with any serious mental defect that could undercut specific intent.'%®

Sentencing and Supervision. Unlessforeclosed by a plea agreement, once a conviction has

been obtained, the prosecutor will make a recommendation to the court about the most appropriate

1% United Sates v. Beltran-Garcia, 179 F.3d 1200 (9th Cir. 1999). See also Chasson v. Rivera, 459 U.S. 1162 (1983)
(dissent) (explaining that the presumption about natural consequences of one's actions must not be phrased in a
mandatory manner, but simply one of allowing the jury to make such an inference).

REGIONAL SEMINAR SERIESSsupra note 5.

Shade, supra note 186; personal communication from Rhonda Saunders, Deputy District Attorney, Los Angeles
County District Attorney's Office.
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sentence. In many cases, the threat to the victim is o greet that the sentencing recommendation is sdlf-
evident: incarceration for aslong as possble. When the threst is not as great, the court may favor a
probation sentence, or a plea agreement may specify probation. In either case, the prosecution will
want conditions that help guard victim safety attached to the probation sentence.™® Just asthe
prosecutor argued for restrictive conditions upon pretrid release, so too will the prosecutor seek
intensive supervision, eectronic monitoring, and no-contact orders, violation of which will result in
revocetion of probation. Furthermore, where new stalking occursin violation of the probation
conditions, prosecutors will press the new crimind charges rather than smply requesting the court to
resentence the stalker based on the probation revocation. These are separate proceedings, and victim
safety often requires that both cases be prosecuted.

Regardless of whether a sentence of incarceration or probation has been issued, prosecutors
will want to maintain periodic contact with the victim to determine whether there have been any new
incidents of stalking. One of the unique features of stalking isthat incarceration does not necessarily end
it. Inmates may call or send |etters to the victim directly’® or through third parties, or they may ask
released inmates to continue their stalking efforts® Furthermore, in dmost al cases, incarceration
eventualy ends. Prosecutor contacts with the victim during the incarceration period reassure the victim

that there is someone to go to if the stalking should resume after the staker's release.

In cases where the stalker is sentenced to probation, assgnment to an intensive supervison
caseload is often found gppropriate after athreat or dangerousness assessment is conducted. Typicaly,
intensive supervision casaoads involve no more than 30 probeationers per officer. That ratio alows for
a least one face-to-face contact each month, plus unscheduled visits to determine whether the

probationer is at work and obeying dl other conditions of probation. It aso alows the probation officer

%9 Victim suggestions for probation conditions should be solicited at this time to ensure that the conditions to be
imposed by the court are complete.

For this reason, prosecutors may wish to contact corrections staff directly, asking them to monitor mail and
telephone privileges to ensure that the no-contact order is not violated. In somejurisdictions, the court order of
commitment may include adirective to that effect. In yet other states, correctional agency policies and
procedures include monitoring for violation of orders. Prosecutors may also ask corrections staff to keep track of
any evidence suggesting that the stalker continues to obsess about the victim, including keeping a diary,
pictures of the victim, etc.

A number of states' stalking laws explicitly state that incarceration is not a defense to a stalking charge. See, e.g.,
CAL. PENAL CODE § 646.9(g).
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to meet the victim and encourage her to call the officer should stalking resume. It further enablesthe
officer to cal the victim periodicdly to check on how things are going and to reinforce the earlier
message that probation isaresource for help. In practice, however, only the most serious cases are
eigible for intensve supervison because the staff needed for thisfunction are overworked. Priorities
will need to be set; periodic victim contacts are probably the minimum task requirement to protect
victim safety. Such contacts should be coordinated with the prosecutor, and procedures should be set
forth so that each natifies the other when information about a potentid danger to the victimis

discovered.

Where possible, the intensive supervision caseload should be supervised by a probation officer
experienced in deding with stalkers because stakers are generdly a"better” class of crimind, with
higher intelligence and education.’®® The very nature of stalking, moreover, is one of manipulation, using
ther intelligence and often pleasing persondities to direct the probation supervison in ways that
undermineits effectiveness. One experienced probation officer reports that because stalkers are
generdly hodtile to supervison, she sats firm boundaries on their behavior to emphasize the control
relationship underlying intensive probation. For example, there should never be openended or vague
requirements or promises to end supervision by aset date. Just as stalkers do not "hear” the victim's
"no," S0 too they do not hear the probation officer's qudificationsin their relationship. Another tip for
handling stakersis never to let them set times for supervison meetings, since doing so goes againg the
officer's authoritarian role in the relationship. A second reason for using staking-experienced probation
officersisthar increased ability to monitor stalker recidivism through the victim. By helping the victim
with needed services and providing a prompt and sure response to victim complaints, the strengthened
relationship between the officer and the victim can be critical to effective supervision.?®

22 \Whilethisview of stalkers was anecdotally expressed by both researchers and practitioners, it obviously is an
overgeneralization that does not apply to all types of stalkers. It does, however, probably describe the most
serious and dangerous stalkers, who often demonstrate great planning abilitiesin carrying out their stalking.
These, of course, are the ones that the justice system is most likely to see. See Meloy & Gothard, supra note 12,
and Harmon, Rosner & Owens, supra note 134, for two studies finding high stalker intellectual achievement.
Personal communication from Anna Guzman, San Diego County Probation. Officer Guzman also suggests that
the order of probation include multiple provisions, such as warrantless search and seizure, restrictions on
computer use, polygraph requirements, mandated counseling, and stay-away orders. |f probation conditions are
violated, prosecutors should ask the court for rearrest and other sanctions.
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In afew jurisdictions, the convicted stalker may be required to attend a stalker-treatment
program.”®* Because there are o few such programs known, no generaized description of them is
possible. Known programs use a psychologist or psychiatrist and a group therapy approach to indill
behaviora change. More intensve pharmacologica services may be used for stalkers exhibiting serious
mentd illnesses. In addition, some stakers may aso need indruction on life skills, such as acquiring and
maintaining friendships and improving socid networks. Research on successful treatment of salkersis
limited?® Hence, linking probation and stalker treatment is till a problematic exercise today. *®

Findings: Victim Safety and Well-Being

Victim safety and well-being are critica responsbilities for both law enforcement and
prosecution. The victim is undergoing tremendous stress from the staking. At aminimum,
psychologica support is critical to her well-being. Referras for counsdling, support groups, and other
victim services may aso be needed.

Threat Assessment. The most important question in a staking caseis, "How dangerous isthe
daker likely to beto thevictim?' Protecting the victim is a higher priority than a successful
prosecution.?®” Hence, both law enforcement and prosecution will try to assess the degree of danger
that exists both at the initid complaint and as the case continues. Typicd factors considered in threat
assessment include the suspect's history of mentd illness or violence; history of domestic violence;
explicit threats of violence; vandalism or pet abuse; and increase in stalking activity. Much of this

24 |aws requiring or permitting the court to order offender treatment include CAL. PENAL CODE § 646.9(j); GA.

CODE § 16-5-90(d); MICH. STAT. § 750.4111(4)(c); N. MEX. § 30-3A-3(D); S.C. § 16-3-1740; W. VA. REV. STAT. §
61-2-9a(h).
%5 See generally, MULLEN et al., supra note 9 at 285-288.
%6 REGIONAL SEMINAR SERIES, supra note 5, presents a recommendation for mandating counseling for stalkers on
the basis that such counseling can help some stalkers even though one cannot identify which ones will be
helped. Thisignoresthe possibility that mandated counseling may in some situationsworsen the threat to the
victim.
Virtually every stalker prosecutor we spoke with volunteered this statement in our discussions. The Nashville
Metropolitan Police Department's Guide to Domestic Violence Risk Assessment, Risk Reduction and Safety Plan
(n.d.) (www.police.nashville.org/bureaus/investigative/domestic/stalking.htm), states, "In some cases, the most
appropriate suspect intervention (from the point of view of enhancing the safety of agiven victim) isto leave it
alone because any system-based intervention directed at the suspect/offender will dramatically escalatevictim
risk...." By and large, however, these comments may be reflecting the speaker's recognition of the constitutional
limits on the justice system's response to stalking threat cases, including the inability to provide preventive
detention and the length of time until trial. I1n some jurisdictions, inadequate penalties upon conviction might
also be added.
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information can be gathered from officid sources. Where there has been aprior reationship,
investigators will often be able to obtain additiond information from the victim about prior domestic
violence, other prior violence, wegpon possession, substance abuse, and menta health. Victims should
a0 be asked about their assessment of potentia violence.

Asnoted earlier, research on threat assessment is dtill rudimentary. Nonethel ess, some typology
studies do provide indicators or correlates of dangerousness. Zona's research found that "smple
obsessond" gakers were the most likely to present athreat of violence, especidly those who had had
aprior rdationship with the victim.*® Other researchers have also found that erotomanics, who
typically have not had any prior relationship with the victim, can be dangerous®® especialy to third
parties viewed as blocking successful pursuit of the stalking victim.?° Many other researchers have
focused on relationship factors. Schwartz- Wetts and colleagues confirmed Zonas finding thet the
greatest risk of violence came from stalkers who had a prior relationship with the victim.*** Similarly,
Harmon and colleagues found that prior relationship was a predictor of violence againg the victim.
Nearly two-thirds of stakers who had had an intimate relationship with the victim showed violence; only
one-third of those who had been acquai ntances showed violent behavior; and less than one-quarter of
stranger stalkers were violent.*? Looking at other stalker characteristics, the Harmon research team
found that the greatest likelihood of violence was with stalkers diagnosed with both a persondity
disorder and substance abuse or mental disorder. Most significantly, they found that most stalkers who
threatened the victim acted on that threat. In comparison, only 20 percent of those who did not thresten
acted violently.*® Harmon's principal findings were replicated by Kienlen and colleagues, who aso

found that stalker violence was most likely among those with a persondity disorder or substance abuse

28 Zona, supra note 132.

2 payl E. Mullen & Michele Pathe, The Pathological Extensions of Love, 165 BRITISH JOURNAL OF PSYCHIATRY
614 (1994); Paul E. Mullen & Michele Pathe, Stalking and the Pathologies of Love, 28 AUSTL. & N.Z. J.
PSYCHIATRY 469 (1994).

20 see eg., R. Menzies, J. P. Fedoroff, C. M. Green & K. Issacson, Prediction of Dangerous Behavior in Male
Erotomonia, 166 BRIT. J. OF PSYCHIATRY 529 (1995).

41 Donna Schwartz-Watts & Donald W. Morgan, Violent Versus Nonviolent Salkers, 26 J. OF THE AMER. ACAD.
OF PSYCHIATRY & THE LAW 241 (1998); Donna Schwartz-Watts, Donald W. Morgan & Cheryl J. Barnes,
Stalkers: The South Carolina Experience, 25 J. OF THE AMER. ACAD. OF PSYCHIATRY AND THE LAW 541
(1997).

%2 Harmon (1998), supra note 134. Note, however, that violence as defined in this study included both physical
assaults and property damage.
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and who had aformer sexua relationship with the victim.?* In the largest of these studies, Mullen and
colleagues found that one-third of 146 stalkers attacked their victims; 6 percent attacked athird party.
While most of the violent episodes were minor, nearly 20 percent involved sexud assaults or atempted
assaults. Following their typology, the researchers found that rejected suitors were most likely to be
violent (59 percent); these stakers were also likely to threaten their victims. Predatory stalkers were
aso likely to both thresten and carry out their threats. Although resentful stalkers were mogt likely to
use threats (87 percent), they werefar less likely to actudly use violence (29 percent); they were,
however, likely to commit property damage (50 percent). Intimacy seekers were also prone to threats
(50 percent), but far lesslikely to commit violence (24 percent). The researchers adso found that
violence was associated with personality disorders and substance abuse. Prior crimind record was aso
highly corrdated with staking violence. Interestingly, the correlation between prior threst and violence
was not present for former intimates, nonetheless, former intimates were most likely to commit violence

(64 percent), and stranger stalkers were the least likely to do so (24 percent).

Mullenet al. conducted aregresson anayss to determine which risk factors were the most
useful in predicting violence. They found that the most important predictor was prior crimina record,
followed by substance abuse and typology. Other important indicators of potential violence are prior
rlationship and overt threats ™ Further, substance abuse of any kind is strongly associated with violent
acts. All these factors need to be assessed on a case-specific bass. AsMullen et al. point out,
dthough strangers are the least likely stalkers to commit violence, this group includes predatory stalkers,
who are among the most likely to commit sexual assaults againgt their victims®® Mullen and Pathe o
cite studies of non-stalking violence that list other indicators such as suicide threats, depression,
common bail risk factors such as unemployment or socia isolation, and case- specific dlinicd issues such
as having high anger levels directed at the victim, having an intense sense of entitlement, or fantasizing
about an attack. #” Another, more recent study of 187 former intimate stalking victims found that for

this victim subpopulation, prior violence is a moderate predictor of future violence; the author speculates

213 |d

24 KristineK. Kienlen, Daniel L. Birmingham, Kenneth B. Solberg, John T. O'Regan & J. Reid Meloy, A Comparative
Study of Psychotic and Nonpsychotic Stalking, 25 J. AMER. ACAD. PSYCHIAT. & LAW 317 (1997)

MULLEN et al., supra note 9 at 213-14.

2 1d. at 217.
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that the stalker's reduced access to the victim moderates the value of this predictive factor.?® The study
aso supported other research findings that a staker's use of verbd threats is the most powerful indicator
of future violence?® Other research, however, finds that verbal threats are awesk predictor of future
violence compared to profile information such as a prior intimate relationship between the stalker and
victim.#°

In sum, threat assessment begins with characterizing the stalking according to typology, snce the
research clearly showsthat different risk factors are associated with different types of stalkers and
gaking. The next step is to particularize the thregt assessment by examining the specific behaviors, as
well as background factors such as prior crimind history and incidents of violence. Thus, usng the
studies above as aguide, it is possible to roughly divide stakersinto low, medium, and high-risk
offenders. Two problems with this gpproach remain, however. First, even low risk does not mean no
risk. Fase negatives are not uncommon because assessment of risk potentia may change over time as
new information becomes available, e.g., overt threats are issued or information about prior convictions
becomes available from other jurisdictions. Risk assessment is therefore a continuing process. Second,

fase pogtives (mistaken predictions of violence) are also of concern.

Safety Management. Once the threat is assessed, the question arises as to how best to
protect the victim. Each case mugt, of course, be assessed on itsindividua merits. In some cases, a
smple intervertion or warning interview will suffice?* in others, a court injunction or protection order
may be sought. In yet afew other cases, obtaining acivil order of protection may have the reverse

222

effect of increasing the level of danger to the victim.“* Other common tactics used by law enforcement

27 1d. a 220

28 See eg., Mary Brewster, Stalking by Former Intimates: Verbal Threats and Other Predictors of Physical
Violence, 15 VIOLENCE AND VICTIMS41 (2000).

219 |d

203, Reid Meloy, Beth Davis & Jon Lovette, Risk Factors for Violence Among Stalkers, 1 J. THREAT A SEESSMENT

3,8-9(2001).

Agency practicein"intervening" varies. Some simply have the investigator make an informal house call to

inform the suspect that his actions, if continued, may constitute stalking and result in an arrest. Othersusea

formal, hand-delivered letter procedure to warn the stalker.

Thisis acommon warning. See, e.g., OFFICE FOR VICTIMS OF CRIME, NATIONAL VICTIM ASISTANCE

ACADEMY (1996) (" Chapter 21, Stalking") (1998 Supplement) (www.ojp.usdoj.gov/ovc/assist/nvan/chl12-

2st.htm). See also Gavin de Becker Inc., "Intervention Decisions: The Vaue of Flexibility. A Confidential White

Paper Report." (n.d.) (citing Judge Watson, a prime sponsor of the 1990 California stalking law, for the view that

temporary restraining orders do not always work; hence, the need for the law). But see J. Reid Meloy, Patricia
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include providing the victim with a home darm system that will trigger police action. Where thisis done,
more advanced systems will also ensure that the 911 digpatcher has access to descriptive information
about any suspect and hisvehicles. Victimswill o be advised to take other actions, such as changing
phone numbers, varying routes to work, or renting a post office box for mail. In extreme cases, the
victimswill be aided in relocating their resdence, evenout of the jurisdiction. In anumber of states,
laws now permit victims to protect their persona information on driver's licenses and even socid

security numbers®

A number of law enforcement and prosecutor agencies provide victims with an informational
booklet that details measures they can take to protect themselves. The LAPD Threat Management Unit
handbook, for example, prefaces its recommendations with the statement that police cannot guarantee
safety and thus the victim is encouraged to take steps on her own. Among other measures, the bookl et
advisss victims to do the following:

Inform friends, family, neighbors, and employer of the saking.

Improve security at the resdence by ingtaling dead bolts, change keysif not al keys
can be accounted for, postively identify visitors before opening door, ingtdl adequate
lighting on porch and outside, ingtall loud aarm, keep fuse box locked, and have
bettery lanterns available.

Maintain unlisted telephone number.

Extend security precautions to any outside domestic help.
Prepare an evacuation plan and test it periodically.

Maintain al-purpose fire extinguishers in resdence and garage.
Vary routes taken and time spent walking.

Park in secured area a home, work, and shopping.

Do not leave name on any reserved parking spot.

Yim Cowett, Stephen B. Parker, Brad Hofland & Aaron Friedland, Domestic Protection Orders and the
Prediction of Subsequent Criminality and Violence Toward Protectees, 34 PSYCHOTHERAPY 447, 453-56 (1997)
(mutual orders of protection found to be significantly correlated with reduced levels of domestic violence). One
major cause of the ineffectiveness of orders of protection is the common failure of policeto arrest when order
violations occur and of prosecutorsto press chargesin these cases. Where arrests are made and charges filed
by the prosecutor, thereis anecdotal evidence to indicate that orders of protection are effective.

3 See, eg., CAL. QVIL PROC. CODE § 1277, 78, GOV'T CODE 6205.5; IOWA CODE §§ 236.3, 236.10; WASH REV.
STAT. C 40.24.010.
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Have another employee screen dl cals or mail a work.

Equip car with locking gas cap.

Visudly check the passenger compartment before entering vehicle.
Keep doors locked while vehicleisin use.

Sdlect ardiable service gation for vehicle service.

When traveling by vehicle, plan ahead to determine location of police or fire stations
and busy shopping centers aong the way.

Use private mailbox service; have dl mail from friends, creditors, businesses, etc. sent
to the mailbox; change address with U.S. Postal Service to mailbox.

Remove home address from persond checks.
Destroy discarded mail.
Ingtal telephone at another location and use cal forwarding to residence.

Place residence rental agreementsin another person's name.?*

The Dover Police Department protocol suggests additiond actions regarding the family's

children. For example, children need to be instructed to keep all address and tel ephone information

confidentia. The protocol aso raises the question of whether the children's school should be notified,

but it does not provide an answer.”®

Other actions to offer victims of saking, suggested by a victim services agency, include the

following:

Get or borrow a dog.

Seek out saif-defense training (to build assertiveness).

Refuse flowers or ddiveries from anonymous people.

Require identification of repair persons before admitting them into the household.
Ingdl a peephole in front door.

24 |os Angeles Police Department, Threat Management Unit, Victim Handbook (n.d.).
%5 Dover Protocols, supra note 164 at 45-46.
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If there are children in common, find out which child-related records the ex-partner has
alegd right to and minimize persond information in those records. If necessary, ask
court to take away those rights.*®

Victim Well-Being: Other Services. Stalking victims require non-crimind justice assstance
for at least two reasons. Firdt, being stalked is stressful. Victims often need support and counsdling.
Medica and psychiatric or psychologicd treatment services may aso be required to help the victim ded

with past or ongoing stress?’

Second, the crimind justice processitsef is often stressful, epecidly
when the victim must see the staker in court ("meeting” is precisely the god of many sakers) and may
have to hear repeated threats or referencesto past threats. Third, the safety precautions described
above may have other unintended consequences that need to be mitigated. For example, informing

employers of the stalking may put the victim's job at risk.

Victim advocates and sSmilar service providers can ddiver some limited services themselves and
refer the victim to other, more speciaized service providers. Many specid anti-staking units have
victim advocates assigned to hdp the staking victims. For example, virtudly al the specid staking
prosecution unitsin the severa California county prosecutor offices with such unitshave avictim
advocate assgned to the unit. In part, this may be due to the availability of state funding for advocate
units in the prosecutor offices;?® such funding reduces the financia costs of the stalking unit advocates,
athough it does not explain why prosecutors have made that position a priority. In contrast, only afew
victim service agencies direct specid attention to stalking victims, even in the context of domestic

violence. Again, funding issues may explan, in part, why thisis so.
The types of services needed by stalking victims include these:

Thergpeutic services, including counsding, peer group support, and even psychologica
or psychiaric treatment
Relocation assstance within the loca jurisdiction

Help in goplying for victims compensation

%5 | egal Aid Services of Oregon, Stalking Protection Orders: Training Manual for Law Enforcement and Advocates
(n.d.) (unpublished training materials on file).

%7 See MULLEN et al, supra note 9 at 239-247.

% CAL. PENAL CODE 88 13835-13835.10.
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Help in gpplying for name or address confidentidity program, including issuance of new
socid security number

Finding short-term shelter space

Advocacy with public benefits agencies

Advocacy with employers

Legd advocacy in filing for cvil orders of protection

Court support and accompaniment to appearances in either criminal or civil court.??

Since gtaking victims may aso be victims of other crimes, such as sexud or physica assaulits,
victim services that relate to those crimes should dso be available. Smilarly, when gtaking victims have
a0 been subjected to domestic violence, additiond victim services may be appropriate. Findly, while
al crime victims may be nervous about testifying in court, fears of tegtifying are epecidly large for
gaking victims who have been trying to avoid face-to-face contacts with their stalker. Specid attention
to these fears needs to be displayed by victim advocates®°

Victim Involvement. Victim involvement in the investigation and prosecution of stalking cases
is often critica to completion of these cases. Thisinvolvement may aso be bereficid to the victim since
it dlowsthe victim to fed that sheisretaking control over her life. Not coincidentaly, regaining control
increases victim cooperation with law enforcement and prosecution. Another way agencies can help
victims regain control (or not lose contral) isto help them live ther lives as normaly as possible. The

Legd Aid Service of Oregon advises victims of staking to do the following:

Keep a sense of humor.

Ask for support and reach out to others.
Get enough deep.

Exercise.

Eat nutritious foods.

%9 The San Diego District Attorney's Office recommends that the victim report to the District Attorney's offices, not
to the court. The District Attorney's Office provides transportation when needed. The victim should always be
escorted to and from the courtroom and the courthouse by avictim advocate. She should never beleft alone.
Peters, supra note 182.

20 See Dover Police Department, Dealing with Anxiety Prior to Testifying: A Handout for Victims, in Dover
Protocols, supra note 164.
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Tak to someone supportive.

Cdl acrissline.

Try asupport group.

Get information on stalking and know what to expect.

Do not avoid intimacy or withdraw from others.
Do not sdf-medicate with drugs or acohol.”*

Agency Collaboration. Providing servicesfor staking victims generally requires collaboration
between crimind justice agencies, victim service agencies, and such service providers as the following:
Family violence coditions or service providers, including victim advocates
Shelters
Menta hedlth agencies and professonds
Child protection services
Medica services (hospitals and professionas)
Schools
Civil legd sarvices.

Callaboretive rdaionships are devel oped and maintained differently in every community. In
some jurisdictions, collaboration is more or less ad hoc. 1n others, forma agreements are reached. The
Colorado Springs DVERT program, for example, isajoint venture involving loca crimind justice
agencies and both public and private service agencies, including menta hedlth, socia services, child
protective services, and the loca victim services agency. Each agency assigns staff to work with the
other agencies staff at the DVERT offices, which are located gpart from any of the sponsor agencies.

Findings: Special Unit Management

Staking cases are different from other types of crime cases. These differences are reflected in
the organization and operation of the specia anti-saking units. The most important difference liesin the
relationship between the victim and the investigator or prosecutor assigned to the victim's case. Stalking
cases lagt along time and rely on the victim for important evidence gathering. By themselves, those two
factors lend themsdlves to a reationship between the agency staff and the victim. Such relaionships are
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to the advantage of both parties: the victim knows whom to cal when a problem occurs, and the agency
obtains increased victim cooperation in evidence gathering and testimony.

Theinvedtigative or prosecuting agency, therefore, has a sgnificant interest in promoting strong
vidim-gaff relationships. One agency policy that fosters such raionshipsis assgning one investigator
or prosecutor to handle all aspects of the case®®? Unitary or vertical case assgnment of staff means,
however, that the investigator or prosecutor assigned to the case must be able to respond to a stalking
cdl fromavictim a dl times. While many issues may be handled by telephone, not dl can be, and an

on-scene presence may be needed.

An unusudly high demand for staff overtime to handle victim calls for assstance or evidence
collection (e.g., from stakeouts) is a second management concern.?* Nonetheless, such calls are the
cost of doing business as an anti-staking unit. They can be budgeted for to some extent, while
aternatives such as compensatory time may be used where permitted.

Staff caseloads are a third management issue that must be addressed. Stalking cases are |abor-
intensive due to the long period during which evidence must be collected. For example, one domestic
violence investigator estimates that only 1 percent of his casesinvolve stalking, but those cases take up
10 percent of histime®* While that may be an extreme case, managers should expect stalking
investigators and prosecutors to have lower casa oads than more generalized staff and domestic

violence unit g&ff.

Further compounding the staff casdload issueis that most specia unit supervisors and staff are
aso responsible for non-case specific duties. Because stalking is not yet well understood, the demand
for information about staking ishigh. Hence, specid unit saff are responsible for training other agency
gaff about gaking, training related agency staff (e.g., prosecutors training police) on stalking, and
providing community education to encourage reporting of staking. Experience suggests that as much as
10 percent of supervisor staff time and 5 percent of other unit Saff time may be spent on these activities.

A1 Legal Aid Service of Oregon, supra note 227 (no page number available).

%2 Thisisthe uniform practice of virtually every agency studied. See also METROPOLITAN POLICE, supra note 156
("Try to keep the same investigating officer for the case, especially if incidents are ongoing....").

#3 seegenerally, David H. Bayley & Robert E. Worden, Police Overtime: An Examination of Key Issues, in
NATIONAL INSTITUTE OF JUSTICE, RESEARCH IN BRIEF (May 1998).
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Managers, especialy law enforcement managers, may aso be expected to develop an
operations manual that sets out written policies and procedures to guide staff actions. In severd places
in this report, references have been made to different agpects of such manuas, including casefile
management and case digibility screening. A unit manua might aso include agency policy on overtime,
procedures for referras to other service agencies, and guidance on victim safety planning assistance.

C. Summary

A substantial body of experience with anti-stalking initiatives has been gained among the few
law enforcement, prosecution, probation, and victim advocate agencies sponsoring such efforts.
Interestingly, this experience is consgstent with the efforts of agenciesin other countries, such asthe
United Kingdom and Audtrdia, to implement their anti-talking laws. Among the key managerid lessons
learned is the need for specidized staff, vertical handling of cases, and multi- agency/community
coordination. Lessonsfor practitionersinclude the importance of victim-gathered evidence (and the
need to work better with victims and victim advocates), corroboretive evidence, problem-solving
approaches, and the use of research on stalking and stalkers to inform threat assessment and safety
planning. The research uncovered numerous examples of how these principles are being implemented

and can be emulated.

24 personal communication.
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V. Summary, Conclusions, and Recommendations
Examination of the wedlth of materid available on staking confirmed in greet detall that saking

isaserious crime. Staking'stoll on victimsisinsdious and pervasive. More importantly, the research
on theincidence of staking suggeststhat it isafar more common occurrence than previoudy

recognized. The enactment of anti-gtalking laws is amply supported.

The review of gate anti-stdking laws and their implementation found both good and bad news.
The good newsisthat every state has enacted an anti-taking law, and those laws are becoming
progressively more grict, even though sgnificant gaps in sate anti- saking laws are gill common. The
bad newsisthat programs to implement the staking laws are currently limited to reatively few
juridictions. Where these programs exi, they are generaly doing an outstanding job, especidly where
they use specidized gaff to handle the most serious stalking cases. Specid unit staff dso serveasa
resource for other agency personnel who handle spillover stalking cases that are not handled by the core
unit gtaff. By and large, a problem-solving, case-pecific approach to these casesis used by the best
programs. However, anumber of routinized procedures have been developed to ensure that records

are maintained in full and that important questions do not go unasked.

A. Legislative Issues

Summary of Key Findings

Anti-gtaking efforts begin with laws that make stalking a criminal offense. Such laws can deter
some potential stakers from stalking and keeping others from stalking during a period of incarceration
or supervison. The great mgority of these laws were adopted in a short period, 1990-1993. At that
time, comparative information about the effectiveness of differing approaches to anti-gaking legidation
was totdly lacking; indeed, rdativey little was known about the extent and seriousness of staking itsalf.
Asareault, virtudly no state's laws dedlt with the myriad of issues that a comprehensive anti-gtaking
legidative package would include. As experience with these laws shortcomings has cometo light, a
number of states have amended and added to their origina anti-stalking laws. Almogt every sae's
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gaking laws need ggnificant change, such to increase the pendties for stalking, provide civil remedies,

or make other adjustments.

States should review and update their anti- stalking laws to take advantage of what has been
learned in the past decade abouit effective legidation. This review should begin with comparisons to the
Model Anti-Stalking Code developed by the Nationd Crimina Justice Association for the Nationa
Ingtitute of Justice®®

Recommendations for Legislators

Legidative review should include congderation of the following:

Increasing the penalties provided for stalking. Many states continue to treat
saking as amisdemeanor crime. However, stalking isa serious crime, just as
dangerous and harmful to the victim as many felony offenses, including aggravated
assault. Stalking should be trested as afar more serious offense—afeony, not a
misdemeanor. Furthermore, where staking is dassfied asafedony, it should cal for a
term of extended incarceration. At least one state provides a presumptive probation
sentence for stalking rather than a prison sentence. Such laws lead prosecutors to
ignore the stalking law in favor of lesser charges that will result in ajail sentence®®

Elimination of definitional language that restricts application of the stalking laws
to situations involving physical presence.*®” These changes should make it clear
that stalking may be conducted by any means, including € ectronic communication
(cyberstalking).*®

Improving coordination of stalking laws with related offenses, such as
harassment, terroristic threats, or invasion of privacy. Thereview of Sate laws
found severa ingtances where a state law implicitly adopted an anti- harassment
provison by cregting atwo-leve saking law, thefirg of which is essentidly a pre-
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Supra note 4.

Personal communication from a Kansas prosecutor. See also discussion supra of prosecutor comments to the
National Surveys.

Dussuyer, supra note 45, presents recommendations based on police and magistrate experiencesin Australia that
focus on the inadequacies of present law to deal with serial stalkers. These include amending the stalking law to
permit police to charge stalking in cases where the victim is yet unaware of the stalking but the stalker has a
history of stalking different victims, often as a prelude to sexual misconduct. One possihility isto expand the
definition of "course of conduct" to include multiple single incidents of stalking against different victims. She
also presents a suggestion that the civil laws authorizing orders of protection be amended to permit court orders
against a stalker that would cover multiple unknown victims.

Seeinfra note 243 for amore detailed discussion.
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salking misdemeanor crime®®* This lesser stalking offenseindudes dl the dements of
saking except athreet to the victim's safety. These laws fill agap in the state crimind

code where there had not been any effective harassment laws. In these states, stalking
that includes a threet is afelony offense.

Authorizing civil orders of protection against stalking (in states where no such
provison exists) and statewide registration of these orders in the date registry used
for domesdtic violence orders. States Full Faith and Credit laws may dso need to be
amended to include these orders.**°

In addition to strengthening the civil and crimina code provisions for staking and rdlated
offenses, other amendatory issuesinclude the following:

Clarifying the gaking law to explicitly include offenses committed while incarcerated
and to increase pendties for thistype of continued stalking

Providing for warrantless arrests in misdemeanor stalking cases where probable cause
to arrest exists

Authorizing use of civil commitment upon completion of a prison sertencein
appropriate cases where stalking results from serious mentd illness (using procedures
smilar to those used for sexud predators)

Authorizing the sentencing judge in appropriate cases to include a requirement for
regigtration as a sexua offender

Forbidding persons subject to a stalking order of protection to possess firearms or
explosives

Providing for issuance of no-contact ordersin release hearings, violation of which
would be a separate crime subject to warrantless arrest

Requiring training for law enforcement on staking issues, indluding staking dynamics,
impact of gaking, and staking investigation

9 Eg. NEV.REV. STAT.§200575,N. Y. PENAL LAW § 120.45 et seq.

#0 Needless to say, implicit in this recommendation is the assumption that the stalking orders will be enforced. Not
surprisingly, much research shows that unimplemented laws are not effective in deterring stalking. There are few
studies of the effectiveness of stalking orders of protection where the orders are enforced by law enforcement
and prosecution.

See also, Mindy Mechanic, Mary H. Uhimansiek, Terri L. Waever & PatriciaA. Resick, The Impact of Severe
Stalking Experienced by Acutely Battered Women: An Examination of Violence, Psychological Symptoms and
Strategic Responding, 15 VIOLENCE & VICTIMS443, 455 (2000), whose findings on stalker use of visitation
orders as a stalking tool suggest the need for stalking orders of protection to take precedence over conflicting
family court orders.
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Establishing name and address confidentidity programs and rdlated aid to victims,
including funding for moving relocation expenses where locdl law enforcement finds this
necessary to protect victim safety

Cresting adivil law tort for stalking.?*
Other staking law amendments that should be considered include these:

Increased pendties for staking of minors

Authorization for employers to seek orders of protection on behaf of employeeswhile
at work

Authorization for law enforcement officers to gpply for emergency orders of protection
on behdf of gaking victims

Confidentidity of communications between stalking victims and counsdors or other
treatment professionas

Cregtion of new crime of cyberstalking®*

Crestion of new crime of stalking by group or gang members®*
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See generally Victoria O'Brien, Civil Legal Remedies for Crime Victims, OVC BULLETIN (December 1992) (Office
for Victims of Crime, United States Department of Justice). See also, Kristin J. Bouchard, Can Civil Legal
Damage Suits Stop Stalkers? 6 B.U. PuB. INT. L.J. 551 (1997). For an example of astalking civil tort law, see TEX.
Civ. PRAC. & REM. §8 85.001-.006. Dr. J. Reid Meloy in a personal communication, however, warns that engaging
stalkersin civil lawsuits may actually result in increased stalking by providing the stalker with anew forum for
stalking and providing an opportunity for the stalker to obtain personal information about the victim through the
discovery process. Seeaso AlexinaBaldini, Stalking: Ramifications and Preventive Strategies for Professionals,
in AlIC Conference Papers, who reports on how stalker self-representation in criminal proceedings acts to
revictimize the victim by forcing her to interact with her stalker in the court proceedings.

The utility of acivil tort remedy may also be undercut by the fact that many stalkers are effectively
"judgment proof," without resources to pay any judgment. Thisis because stalking can be afull-timejob on its
own.

Cyberstalking isimplicitly included in the stalking criminal law in virtually all states because their laws prohibit
any pattern of behavior or conduct that harasses and threatens the victim. Only afew states' laws do not
include either specific mention of electronic communications or language that could so be interpreted. From this
perspective, amendments to the state stalking laws that explicitly state that stalking may be committed by
electronic means are redundant, although such amendments can cut off nuisance litigation. But see
CYBERSTALKING, supra note 105, and Joseph C. Merschman, The Dark Side of the Web: Cyberstalking and the
Need for Contemporary Legislation, 24 HARvV. WOMEN'SL. J. 255, 278 (2001) (36 states laws can be interpreted
to fit cyberstalking) for adifferent conclusion. The more serious problem isthat many states' stalking laws do
not provide adequate penalties for stalking of any kind, including cyberstalking. See supra, notes 76-82 and
accompanying and preceding text. The variation in the seriousness with which stalking and cyberstalking are
treated in the 50 states can affect cooperation between jurisdictionsin enforcing out-of-state subpoenas. See
HOLLES STAMBAUGH et al., ELECTRONIC CRIME NEEDS A SSESSMENT FOR STATE AND LOCAL LAW
ENFORCEMENT, 26-27 (2001).

Cf. WA. REV. CODE § 9A.46.120.
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B. Implementation Issues

Summary of Key Findings

The mog sgnificant finding relative to implementation of date stalking laws isthat reatively few
jurisdictions have acted to enforce the sate stalking laws by assigning staff to that purpose. Hence, the
immediate need is to expand the number and respongibilities of gpecidized units handling stalking cases.

Perhaps the greatest barrier to the establishment of new stalking unitsisthe lack of
understanding of the nature and seriousness of stalking among local policymakers who fund and manage
crimind justice agencies. Specificaly, those policymakers need to understand that stalking cases

Are more common than they think,
Are more dangerous than they appreciate, and
Require specidized gaff kills for investigation and prosecution.

Stalking Cases Are Widespread. Studies on theincidence of staking indicate that there are
2 to 6 million stalking cases annually, depending on the definition of stalking used. However, convincing
loca policymakers that stalking cases are numerousin thelr jurisdictions is not smply amatter of
showing afew research numbers. Because of the often widespread skepticism of research, nationd
estimates of the number of stalking cases are not especidly persuasive. Instead, policymakers must be
pointed to the large number of serious stalking cases that specid staking units are presently handling in
jurisdictions smilar to the one where these policymakers reside. For example, DVERT, in Colorado
Springs, Colorado, expects to have in 2001 up to 70 serious stalking cases involving domestic violence.
The San Diego Didtrict Attorney's Office handles about 100 serious stalking cases annudly, divided
amogt equdly between domestic violence and stranger-related cases, with perhaps another 100 less
serious cases handled by prosecutors outside the specia unit. 1n Queens County, New Y ork, Safe
Haven advocates respond to between 250 and 300 stalking victims annudly. In none of these
jurisdictions are the justice agencies aggressively seeking out stalking cases. In Dover, however, the

police department stalking unit is aggressive in looking for stalking cases and handles as many as 30
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annually, in atown whose population is less than 30,0002 The statistics from Oregon of over 1,400
gaking civil petitions filed annualy are epecidly ingructive in demongtrating how few staking cases are
recognized by law enforcement. Extrapolating from the experiences of the specid anti-gtaking units we
have looked at and talked with, there are, a a minimum, 40,000-50,000 serious stalking cases each
year. Thisdatidic isnot indgnificant; it isthree times the annud number of homicides and more than haf
of the number of forcible rapes reported in the United States. 1n sum, one does not need to cite victim
surveys done to prove how common stalking is; one needs merely to point to the experiences of severa
jurisdictions that have made an effort to ded with staking, experiences that show that "if you build a
gaking unit, they will come.”

Policymakers, especidly agency managers who often place responshility for stalking cases with
their domedtic violence unit, need dso to be made aware that less than haf of al staking casesinvolve
intimate or former intimate partners. The Nationa Violence Against Women Survey found that 40 to 45
percent of al stalking casesinvolved domestic violence®® The review of court decisions discussed
supra reached smilar conclusons. Thus, any stereotype of staking that solely links staking with

domedtic violence is Smply wrong in many instances.

Stalking I's Serious. Comparison of stalking cases to homicide and rape is not unjudtified. At
one level, many homicide cases, especidly domestic homicides, often have a staking component. This
is the reason that stalking cases are so common among specia units that are set up to ded with only the
most serious threats to persond safety. At another leve, the disruption in life that stalking can create for
the victim can be just as serious as that from other persond injury crimes. Furthermore, because
gaking is a continuous crime, its effects can continue to escaate until the victim requires extensve

therapy, isforced to move from the jurisdiction, spends thousands of dollars on safety equipment, etc.

By and large, policymakers understand that stalking can be aserious crime. Indeed, it is
precisely that understanding that prompted the enactment of anti-stalking laws. To the extent that more
needs to be done to explain how serious stalking can be, the court decisions reported above can be

%4 The statistics cited above are based on summary statistical reports provided to the author by agency officials at
each siteand are onfile.
#5 Discussed supra note 38 and accompanying text.
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usefully cited, as can the numerous storiesin the daily press and first-person stories in popular or mass-

market magazines.

Specialized Staff Skills Are Needed. Stalking cases are uniquein their complexity, duration,
and levd of threat. Often they require extensive victim involvement in evidence collection and aleve of
agency daff-victim cooperation thet is new to most practitioners. State staking laws place new
demands on investigators in gathering evidence and prosecutors in moving these cases forward.
Innovation must be matched with routinization of these new methods and procedures. Experienced
personnd are required. Without such personnd, many stalking cases will go unrecognized and without
any justice system response. Other cases will fail for lack of adequate evidence collection or the
prosecutor's inability to explain stalking to juries. Victims will go unprotected and some will ether be
serioudy injured (or even killed), while others will lead lives of quiet desperation while their sakers
continue to haunt them. Modés of how to develop staff expertise are available, however. How these
specidized gaff and units operate is fully documented supra. These modes need to be implemented in

juridictions around the country.

Recommendations for Agency Managers
Specidized saff should be assigned to handle stalking cases.

Staking laws do not enforce themsdves; investigators and prosecutors enforce them.
Furthermore, the unique prospective character of stalking cases, the high resource demandsthey place
on stalking case investigators and prosecutors, and the specidized expertise required al suggest the
establishment of specidized aff or units.

Recommendations for Funding Sources

Agencies should commit adequate resources for specidized staking staff or units.

Funding for victim services agencies  unitsfor heping saking victimsis especidly
important, but often overlooked.

In many instances, norn-agency funding sources should support the new anti-gaking initiatives
until they demondtrated their worth. Because of the prospective nature of these cases, investigating and

Stalking Laws and Implementation Practices: A National Review - 113



prosecuting stalking cases requires low staff casaloads, estimates of how |abor intengve stalking cases
are range upward of 10 times the time spent on the average domestic violence case. Establishing a
gpecia gaking unit is an important commitment of agency resources. Because of the normal skepticism
surrounding any new resource investment, agencies may seek firgt to use funds available under the
Violence Againgt Women Act of 2000 (VAWA) to test the effectiveness of new anti-gtaking
initiatives®*® The act specificaly includes stalking as a program focus area. A number of jurisdictions
have used their STOP and other federd dollarsfor this purpose. In other instances, the development of
STOP-funded speciaized domestic violence units has resulted in the unit staff being exposed to staking

caxs for thefirg time.

Federd funding under VAWA islikely to be critica to improved anti-staking efforts. Although
anumber of anti-gaking initiatives have dready been funded under the STOP program, they are small
in number compared to domestic violence or even sexud assault initiatives. More needs to be done by
the state STORP offices responsble for dlocating these funds. For example, in 1999 the Cdifornia
STOP agency issued arequest for proposals for specid prosecution anti-stalking units, awarding three
such grants®*’ STOP agencies in Colorado and Oregon have aso funded multiple anti-stalking
initiatives, dthough many of these programs are directed at helping women obtain civil orders of
protection rather than funding justice agency operations as such. Other state STOP agencies need to be
encouraged to do more about saking in their gates. STOP funding should include, in addition to
investigative and prosecution positions, support for victim advocates and the development of linkages to
community-based agencies to provide stalking victims with services and safety planning.

Recommendations for Technical Assistance

Technica assistance should be provided to help agency managers devel op anti-saking
initiatives. Especidly needed is technica assistance on these topics:

- Sdking caseidentification
- Case management policies and procedures
- Management of specidized saff and units

#6  Vijctims of Trafficking and Violence Protection Act of 2000, P.L. 106-386, 114 Stat. 1464, 1495-96; 42 U.S.C. §8§
379699, 37960g-1, 3793 (a)(19).
#7 See Appendix 2 for alist of agencies funded by the California STOP office.
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- Enhanding victim sefety and wall-being.

Because staking is anew crime and agencies have little or no experience with it, they will need
help in setting up new anti-gtalking initiatives. One obvious type of encouragement is offering technical
assstance to both STOP agencies and their subgrantees on saking-related topics. Technica assstance
is, of course, just another way of saying information transfer. The firgt "next step” must be to more fully
inventory exigting anti- stalking efforts and then to build upon the lessons gained from these efforts,
regardless of funding source. Building such a knowledge base will be critical to expanson and
improvement of anti-stalking efforts. The specific areas of most concern in building the knowledge base
include identification of stalking cases, case management policies and procedures, specid unit staff, and
victim safety policies and procedures.®®

Stalking Case | dentification. By and large, most saking victims are not receiving help from
the justice system. Numerous stories from all over the country tell of police officers refusing to take
gadking complaints, even in jurisdictions where there are specid staking units or officers. Petrol officers
are smply unable to recognize stalking cases even when a complaint lays out al the dements of the
crime. Looking for hidden cases of saking istotaly beyond their training. The objective should be to
develop a computerized method for identifying these cases that does not depend on officers expert
response to victim complaints of staking or less definitive victim concerns about multiple other crimes.
Enough is known about how to do thisthat afew test Sites might profitably be used to demonstrate what

works and what does not work for improved case identification.

Case Management Policiesand Procedures. Agencies need to develop stalking-specific
policies and procedures on case assignment, staff caseloads, record keeping, and investigation. The
existing policies and procedures developed by afew agencies can be used asinitid models for
emulation and adaptation, but they are far from complete in detailing the many informa policies and
proceduresin use in these same agencies, much lessin those without forma manuas. None of these
manuas, for example, provides any guidance on threat assessment and agency collaboration to improve

victim safety.
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Managing Specialized Unitsand Investigators. Itiscritical for any anti-gadking initiative to
have specidized staff handle stalking cases. One important eement of specidized unitsis verticd
handling of the stalking cases, in which the person assigned to the case is respongble for its future
handling. It isthe ongoing reaionship with the victim that vertical case handling brings thet is criticd to
victim cooperdion in collecting evidence, victim reporting of future staking incidents (even after the case
is dosed), and maximization of agency effortsto protect the victim. Creation of specid anti-gtaking
units aso permits the development of specia policies and procedures for stalking cases, such asthe
stalking case book for record keeping or overtime palicies that recognize the off- hours pattern of much
gaking. More importantly, the development of speciaized units dlows the fostering of a problem-
solving approach to investigating and prosecuting stalking crimes. Specid stalking units can dso lead to
enhanced victim safety and well-being through victim advocates assigned to the unit and through

collaboration with community agencies.

The development of staff stalking expertise may have severa important collatera effects. For
example, law enforcement officers may be used as expert witnesses to testify about the impact of
gaking on victims at both pretrid reease and trids. They may dso be ussful at trid to explain saker
behaviors (e.g., collecting souvenirs) and victim coping behavior.?*® Prosecutorsin aspecia stalking
unit are in a better position to argue for abail schedule and related release policies that recognize the
danger to victims from their dakers. Similarly, anti-stalking prosecutors can become a powerful voice
in recommending changes to drengthen existing gaking laws.

Recommendations for Training

Training for gpecidized expertise in investigation and prosecution of staking cases
should be provided by federa, state, and local agencies.

Training should be provided for agency staff to help them better assst staking victims
in safety planning and in obtaining needed services.

#8 The Violence Against Women Office of the U.S. Department of Justice has recently funded the National Center
for Victims of Crime to establish a Stalking Resource Center that can provide technical assistance to local
agencies receiving federal assistance funds.

9 See State v. Schenck, 2000 Wash. App. LEXIS 650 (Wash. Ct. App. 2000).
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Expertise in investigating and prosecuting stalking cases cannot be devel oped smply through
handling these cases or through technica assstance to agency managers. The personnd handling
gtaking cases must know from the start how difficult these cases can be and how dangerous they can be
to victims. Mistakes made by stalking personnd can literdly be life-threstening. The stakes are Smply
too high for a"snk or swim" gpproach to preparing staff to handle these cases. Nor should managers
assume that expertise in one area of the law, such as domestic violence, is easily transferable to staking
cases. Thetwo types of cases are different and require different means for making the case, dedling
with victims, and interviewing suspects. Indeed, the extent to which stalking cases are different can best
be illustrated by the difficulty many agencies have in identifying these cases. Although many domestic
violence cases, epecidly those involving separated former intimates, have a stalking component to
them, domedtic violence investigation units rarely identify the stalking. This problem is even more acute
with stranger stalking that has not yet reached the stage of dire thrests. For reasons relating the
manipulation abilities of many stakers, specidized expertise is dso needed by probation staff and other
court officids, ranging from the judiciary to pretria release agency Staff.

Training in Investigation and Prosecution. At dl levels?® the need for training is almost
totally unmet. Meeting this need begins with state legidation requiring stalking training, yet only two
dates have such laws. While afew other state agencies such as Cdifornias Peace Officers Standards
and Training Commission (POST) have developed training programs for specidized officers, the largest
need is for training patrol. %"

%0 A common practitioner and advocate complaint isthe need for judicial training. Existing efforts seem to have
been inadequate. For example, although Californialaw requiresjudicial training on domestic violence, Gov'T.
CODE 8§ 68555, law enforcement, prosecutors, and advocates alike continue to report that such training has not
affected judicial awareness of the dynamics of domestic violence. Compare the specificity provided by the state
legislature in specifying the training required of law enforcement on domestic violence, CAL. PENAL CODE §
13519. Needlessto say, no such legislation existsin any state for judicial training in stalking issues.

The California POST has recently updated its stalking training materials. Personal communication from Ray Bray,
Director of CaliforniaPOST. The earlier stalking training module isCALIFORNIA COMMISSION ON PEACE
OFFICER STANDARDS AND TRAINING, STALKING: TELECOURSE REFERENCE GUIDE (June 1996). Cdifornias
response to stalking training need is still uncommon. See Farrell et al., supranote 109 at 162. But see, North
Carolina Justice Academy, Stalking and Stalking Behaviors, Course # 3328, published at
www.jus.state.nc.us’NCJA/stalking.gif, describing atwo-session training course offered in February and June,
2001.

251

Stalking Laws and Implementation Practices: A National Review - 117



Based on the many training program materials reviewed to dete, virtudly no training focuses on
the problem-solving view of staking investigation and prosecution. Instead, training for nonspecidist
agency staff is largely focused on what the law says?* Inview of the changesin law that occur in many
dates, thisis not without merit, especialy for patrol officers. Even with specidized gaff, training is often
limited to replicating the policies and procedures approach that has been used successfully with other
crimes. Staking is not completdy subject to routinization of effort; stalking investigation is not limited to
looking for evidence related to past crimes. Hence, techniques that work for investigating crimes

committed before law enforcement involvement are not sufficient.

Not only must there be increased training on staking, the stalking training must aso focus on the
problem-solving gpproach to investigation. Training must go back to bascs How do | find out who is
the stalker? How do | prove X isthe saker? Thisentails amindsat that iswilling and eager to
innovate. Exigting training must be improved. Research findings such as those discussed above must be
meade part of the stalking curriculum.

Traning in working with victims includes important issues such as victim evidence collection,
victim support, and victim safety. The close relationship between investigators or prosecutors and the
victimis digtinct from that in other types of investigations, especidly domegtic violence, where evidence-
based prosecutions that do not rely on victim testimony dominate.

Training in Victim Services and Safety. Asaready noted, law enforcement agency written
policies and procedures reaing to staking investigations and case management uniformly limit
discusson of victimissues. Training for these same victim issuesis dso limited. In part, thisis because
relaively little attention has been paid by ether researchers or funding agencies to better understand
gaking victim needs or improve the capacity of agencies to respond to these needs. Again, federd and
date ass stance efforts directed a improving anti-talking efforts should do more to stress victim safety

and sarvice needs.

%2 \Where such training is provided to law enforcement personnel, it is often accomplished at roll call training. The
Dover, New Hampshire, department uses computerized training modules that permit individual department
officersto receive the weekly training at different times. Use of the computer also permitstesting of learning.
Stalking training is part of the training curriculum.
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Recommendations for the Judiciary

Judges should receive training on staking.

Staking training should be an independent topic, not part of alarger training on
domestic violence.

Little attention has been paid to the role of the judiciary in crimind staking proceedings. Yet
judges play avitd role at such important decision points as pretria release, issuance of orders of
protection, and sentencing. Unfortunatdly, judges are rardly provided training on stalking law, much less
gtaking dynamics or the impact of staking on victims. Asaresult, judges may be prone to accepting
arguments such as, "He hasn't hurt her,” or viewing the defendant's manipulative and likable personaity
as proving credibility. Judges may dso beinclined to order stalkers to attend domestic violence
counsdling or anger management on the ill-founded theory that it could not hurt.

Judges clearly need staking training. In the absence of such training, prosecutors must make
every effort to teach judges informaly about stalking through pretrid briefs, use of expert witnesses at
trid and at sentencing, and use of victim impact Satements a sentencing. The absence of such training
to date remains a criticd failure and one that was highlighted in this research's two nationd surveys of

law enforcement and prosecutor agencies®

Recommendations for Researchers

Research on staking should focus on these topics:
- Improving threat assessment
- Tredting Sakers
- Treding victims
- Minority group victims of saking.

Threat Assessment. Thelargest holein our knowledge about staking liesin the issue of
threat assessment. The discussion supra lays out the complexity of thisissue, egpecidly the multiple
ways in which stalkers can be categorized, and indicates the difficulties associated with threst
assessment. The mogt important of theseis the inability of many researchers to develop methodologies

%3 |ndeed, it is virtually impossible to attend training or any other meeting involving stalking practitioners where the
topic of judicial training is not raised.
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that capture the complexity of theissues®* Thisislargdly due to the small number of cases that
researchers are able today to identify as stalking cases. To capture the association between many
different types of stalkers and violence outcomes requires a much larger number of casesthan is
typicaly available in most stalking research. To overcome this problem, researchers often combine
otherwise heterogeneous categories of either sakers or violence outcomes. This has not proven
satifactory, resulting, for example, in an absence of uniformity across research studiesin defining
violence. It a'so meansthat meta-analysis that combines studies to increase the total number of subjects
studied cannot be done. Thisis an epecidly serious problem in trying to study staking-related
homicides and rapes, which despite smal numbers are precisely the violent behaviors that practitioners
are mogt fearful of. Of course, it may be that these latter occurrences are such rare events asto be
gatigtically random, for which prediction studies are not gppropriate. But it is much too early to give up
on threat assessment without first trying better methods that permit examination of multiple sudies
findings

Monitoring and Treating Stalkers. Research on monitoring stalkers, especidly through
probation, is virtualy nonexistent. The "best practices’ suggestions above should, therefore, be taken as
only preliminary suggestions based on limited experience. Much more knowledge is needed about how
differing probation agencies respond to the chalenges posed by stalkers assigned to their supervision.

Very little is known about treating stakers. Clearly, salkers who are ddlusiona need to be
treated for their delusions. Presumably, treating the underlying disease will aso reduce the stalking.?>
However, most stdkers are not delusond. They may suffer from avariety of psychiatric diagnoses. As
Mullen et al. point out, they are especidly difficult to treat because of their capacity to "deny, minimize,
and rationdize®® Furthermore, in the experience of the present researchers, menta health and
correctiona practitioners do not believe stalkers should be sent for counseling such as that provided to
domestic violence offenders. Because of their higher levels of intelligence and tendency to manipulate

others, they gain little from such sessons and diminish the value of the counsdling for the non-stalker

»% Thiscomment is not limited to threat assessment in the context of stalking. See Joseph Davis, The Assessment of
Potential Threat and Future Prediction of Violence: A Second Look, 15 J. POLICE & CRIM. PSYcHoOL. 31 (2001),
for amore expansive discussion on this point.

%> MULLEN et al., supra note 9 at 280.
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participants. Thus, it isnot surprisng that the research identified only two stalker treatment programsin
the country. More needsto be done in thisfield, especidly in determining what works for which
salkers®’ Oneinteresting possibility for evauators is to vaidate the forthcoming protocol for stalker
treatment now in preparation by a group of San Diego practitioners®® This protocol is expected to
emphasize personalized trestment using cognitive behavior approachesin preference to group
counsding, which their experience showed reinforced stalking behaviors and presented logistica

problems in adding new members to preexisting groups.>®

The protocol will dso cal for periodic
resssessment of the stalker for possible modification of the trestment plan, done in conjunction with

probation or parole supervisors.

Treating Victims. It isnotable that thereis only limited research on treating victims. One of
the few exceptions is the work of Callins and Wilkas, who examined the issue of victim traumafrom

galking, akin to other post-traumatic stress syndromes”®

One areafor research isto survey treatment
practitioners through the state victim compensation boards that may certify treatment providers for state

payment. Another areafor research isto examine stalking victims who are disabled.”®*

Minority Group Victims. While prior research has demondtrated that stalking affects dl
societd groups, little is known about possible differences in how stalking affects victims of color. Nor

256 |d

%7 See Barry Rosenfeld, Assessment and Treatment of Obsessional Harassment, 5 AGGRESSION & VIOLENT BEHAV.

529 (2000), who states that "no treatments for obsessive harassment have been either proposed or systematically

studied." See also, Danah Westrup, Stalking in the US: Time to Focus on Treatment, in AlC Conference Papers,

supra note 9, who presents some treatment guidelines based on experiences with treating stalkers at the Stanford

Medical Clinic.

Personal communication Anna Guzman, San Diego Department of Probation.

Personal communication from Anna Guzman. One alternative to a specialized stalker treatment program that has

been suggested isto use sex offender treatment programs; the similarities between stalkers and sex offenders

have already been noted. However, fears of legal liability may affect treatment provider willingness to adopt this

approach.

MelissaJ. Collins & Mary Beth Wilkes, Stalking Trauma Syndrome and the Traumatized Victim, in STALKING

CRIMES supra note 1. In contrast, SophiaF. Dziegielewski & Albert R. Roberts, Stalking Victims and Survivors:

Identification, Legal Remedies, and Crisis Treatment, in CRISSINTERVENTION AND TIME-LIMITED COGNITIVE

TREATMENT (Albert R. Roberts, ed., 1995), focus onthe short-term crisis intervention needs of stalking victims.

See also Emily Spence-Diehl & Miriam Potocky-Tripode, Victims of Stalking: A Study of Service Needs as

Perceived by Victim Services Practitioners, 16 J. INTERPERSONAL VIOLENCE 86 (2001).

%L Cf. Crime Victims With Disabilities Awareness Act, P.L. 301-105 (1998); 42 U.S.C. § 3796gg(b)(10) (STOP grant
program); 42 U.S.C. 8 3766hh (8) (pro-arrest policies grants).
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do we redly know with much certainty about the prevalence of stalking among smdler immigrant groups
such asthose of Indiart Asian backgrounds, southeast Asia, or the former Soviet bloc countries.

Other Recommendations

Community agency collaboration should be encouraged to better serve staking victims.

Community education should be included among the respongbilities of agency staff
assgned to handling stalking cases.

Agency Collaboration. Victim needs for services go far beyond those provided by victim
advocates. For example, victims may need medicd and sometimes even psychiatric treetment. Victim
advocates and service agencies do not typicaly provide such services themsdlves. Insteed, they may
have to identify medica specidists who have experience with stalking and domestic violence; often thet
expertisewill initidly come from training provided by the advocates or victim services agency. [dedly,
medica practitioners with experience in working with traumatized patients of al sorts would be
avalable, snce they are familiar with the anxieties and stress-caused problems that typify staking
victims needs. Although community collaboration is a priority under the VAWA, more might be done
in enliging nationd professond and other asociaionsin encouraging locd affiliatesto join in such
collaborations.

Community Education. While tdevison and the movies may vividly illusrate the dangers of
sakers, dramatizations about how the justice system handles these cases are missing. If few law
enforcement officers know about staking crimes, virtualy no staking victim understands that whet is
being doneto her isacrime. Theresultisthat only asmal proportion of stalking cases are reported by
victims. Ingtead, they might complain of harassment or violations of an order of protection The staking
component is only revealed when ahomicide results. In most jurisdictions, nobody, other than afew
domedtic violence service agencies and shdters, istdling victims to file gaking complaints. Inafew
jurisdictions, these agencies are very aggressive and the authorities might see dozens or even hundreds
of stalking cases. But such successisthe exception, not the rule. The number of justice agencies that
handle a sgnificant number of stranger gakingsisvery low. Yet these cases are far more common than
supposed, based on the experience of severd specidized stalking units that aggressively respond to
such cases. Victims need to be made aware of the staking laws, and it is the respongbility of the justice
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agencies to take on the task of community education about stalking. One specid area of concern here
is stalking among underserved populations. As the experience of the Dover Police Department shows,
gzeof jurigdiction isirrdevant; saking occursin smal towns as well as big cities and their suburbs.
Substantia evidence from a variety of sources indicates that black women victims of domestic violence
are often stalked, dthough lessis known about other types of stalking againgt blacks. Anecdota
evidence dso shows that staking occurs among immigrant populaions and in rurd aress. However,

gpecia efforts will need to be made to reach those populations.

Specid efforts aso need to be directed a educating employers about stalking. A number of
states, such as Cdifornia, have recently enacted legidation that permits employersto file on behdf of
their employees for court orders of protection against stalking at the workplace. These laws show a
growing recognition of how staking in the workplace isasgnificant policy problem. Although a
detailed discussion of thistopic is beyond the scope of this report, Hoffman and Baron have
summarized the kinds of actions employers might take to mitigate workplace stalking. %

Justice system responses to stalking were nonexistent adecade ago. Today, there are afew
jurisdictions that might be cited as having exemplary responses; in others, sgnificant efforts are
underway to improve their response to stalking. Even inthe "best” jurisdictions, many gaps remain,
especially in providing counsding and services to saking victims. Despite these problems, steedy
improvement is evident. The threshold of successin the effort to effectively help stalking victims has not
yet been reached, but it isin sight.

In sum, anti- talking efforts have come along way since 1990. Considerable policy-relevant
research now existsto help agencies sart anti-gtaking initiatives. While few agencies have established
gpecid gaking units, those that have can aso provide important assistance and guidance to their
colleagues. However, avallability of information is not enough. Agency leaders need to be told about
the information base and its importance to their work. One way to get the word out is for federd

%2 gyzanne Hoffman & S. Anthony Baron, Stalkers, Stalking, and Violence in the Workplace Setting, in
STALKING CRIMES supra note 1 at 139. See also ReginaA. Petty & Lois M. Kosch, Workplace Violence and
Unwanted Pursuit: From an Employer's Perspective, in STALKING CRIMES, supra note 1 at 459.
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funding to place agrester priority on staking issues. Findly, some limited research on practitioner

needs also should be conducted, especidly on better identifying stalking cases.
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Appendix 4: Stalking and Related Court Decisions

This table summarizes the status of state cases filed through mid-March 2001. For each state, the cases are
listed in the following order based on the nature of the offense: staking, threet, telephone threat, harassment,

and telephone harassment. Congtitutiona decisions are presented before statutory construction cases.

Decisions of the highest state court precede decisions of intermediate courts of gppedl, which are followed by
tria court decisons. Findly, the most recent decisions are listed first except if they smply cite an older leading

case decison.
State Case Typeof Citation |ssue/Holding
Law
AL | Culbreathv. Saking 667 S.2d 156 (Ct. | Vagueness, overbreadth claims

State Crim. App. 1995), | reected (intent requirement
reh'g denied, ameliorates any vagueness
5/26/95, cert. problem; reasonable person
denied 8/4/95 sandard isinferred from assault

law antecedents).

Statev. Randdl | Staking 669 So.2d 223 (Ct. | Vagueness, overbreadth clams
Crim. App. 1995) | rgected (terms “repested” and

“series’ are not vague).

Ivey v. State Saking 698 So.2d 179 (Ct. | Vagueness and overbreadth claims
Crim. App. 1995) | rgected under Culbreath. Prior
aff'd 698 So.2d conviction for contempt of court is
187 (Ala. 1997) not double jeopardy

Hayesv. State Saking 717 S0.2d 30 (Ct. | Intent to carry out threet is not
Crim. App. 1997), | required, but ability to carry out
reh’'g denied, threet is required;

12/19/97, cert Subgtantial emotiond distress
pending 1/6/98; standard is used, rather than fear
released for of death or serious bodily injury.
publication 10/6/98.

Mortonv. State | Staking 651 So.2d 42 (Ct. | Violaion of crimina order issued

Crim. App. 1994) | a ball hearing can be basisfor
aggravated saking charge. Civil
orders are not the only basis for
increased pendties under the
datute. Prior burglary is
admissble to show defendant’s
pettern of behavior in harassang
multiple victims
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AL | Tannerv. City of | Teephone 668 So.2d 157 (Ct. | Harassment must include “fighting
cont. | Hamilton threat Crim. App. 1995) | words’ language.

Ex parte N.W. Harassment | 748 So.2d 190 Harassment is not lesser included
(1999) offense of menacing because

conviction for the |atter does not
require fulfilling dements of crime
of harassment.

Brooksv. City of | Harassment | 485 So0.2d 385 (Ct. | Vagueness and overbreadth claims

Birmingham Crim. App. 1985) rejected (“fighting words’ used).

Conklev. State | Harassment | 677 So.2d 1211 Verba threat not condtituting
(Ct. Crim. App. “fighting words’ is not harassment.
1995)

T.W.v. State Harassment | 665 So.2d 987 (Ct. | Harassment may include obscene
Crim. App. 1995), | gedturesthat conditute fighting
reh'g denied, words to ordinary person.

5/5/95

B.E.S.v. State 629 So.2d 761 (Ct. | Fighting words are not present to

Crim. App. 1993) | support harassment charge (no
threat nor “probability of physica
retdiaion’).

Southv. City of | Telephone 688 So0.2d 292 (Ct. | First Amendment clam reected

Mt. Brook harassment Crim. App. 1996) | (harassng communicetion crime

does not involve face-to-face
contact; “fighting words’ doctrine
ingpposite).

Donley v. City of | Telephone 429 So.2d 603 (Ct. | Vagueness and overbreadth clams

Mountain Brook | harassment Crim. App. 1982), | reected (intentiond acts of
revd on other telephoning undercut vagueness
grounds, 429 and overbreadth issues).

So.2d 618 (1983)
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AK

Petersen v. State

Stalking

930 P.2d 414 (Ct.
App. 1996)

V agueness, overbreadth, and
substantive due process clams
regjected (term “repeated” means
more than once, citing Konrad.
“Knowing” conduct requirement
defeats claim of potentia for
inadvertent violation; substantial
core of covered cases much larger
than any overbreadth potentid).
Statute only reaches telephone
cdls made solely to threaten or
harass; reasonable person
standard used.

Wyatt v. State

Threat

778 P.2d 1169 (Ct.
App. 1989)

Vidim's fear from threat must be
reasonable; reckless behavior
standard implies reasonable fear.

Allenv. State

Telephone
threat

759 P.2d 541 (Ct.
App. 1988)

Overbreadth claim rgected
(defendant acts condtituted
reckless behavior, knowing
falseness of report). Statute bars
reckless acts taken with
knowledge of falseness of reports;
victim fear isrequired.

Konrad v. State

Telephone
threat

763 P.2d 1369 (Ct.
App. 1988)

Vagueness and overbreadth clams
rejected (term “repeated” means
more than once).

McKillop v.
State

Telephone
harassment

857 P.2d 358 (Ct.
App. 1993)

Vagueness and overbreadth clams
rgjected (statute bars only cals
having no legitimate communication
purpose where only purposeisto
annoy).

Jonesv.
Anchorage

Telephone
harassment

754 P.2d 275 (Ct.
App. 1988)

V agueness and overbreadth clams
rejected (intent test is used, rather
than subjective response of victim).

AZ

State v. Musser

Telephone
threat

954 P.2d 1053 (Ct.
App. 1997)

Overbroad (lawful threatsincluded
in datute’'s scope; law covers
threats made during cal made by
victim, minimizing invason of
privecy eement of crime)

Appendix 4 - 3




AZ | Satev. Telephone 898 P.2d 513 (Ct. | Overbroad (law covers common
cont. | Weingein threat App. 1995) business practices)
Statev. Hagen | Telephone 558 P.2d 750 (Ct. | Vagueness and overbreadth claims
harassment | App. 1976) reh’g rejected (by specifying intent and
denied, 5/9/76, nature of prohibited behavior,
rev. denied, 1/4/77 | datute doesnot violate First
Amendment; Satute gave fair
warning where conduct is clearly
proscribed).
Baker v. State Telephone 494 P.2d 68 (Ct. Overbroad (use of obscene
threat App. 1972) language is not evidence per se of
intent to harass or threaten).
AR | Reevesv. State | Staking 5SW.3d 41 Condition of probation banishing
(1999) defendant from state for period of
7 years violaes Sate condtitution.
Wessonv. State | Staking 896 Sw2d 874 Immediate ability to carry out
(1995) threat is not required under
terrorigtic threat and stalking laws.
Dyev. State Saking 17 SW.3d 505 Evidence of firearm and
evidence (Ct. App. 2000) ammunition purchase is rdevant to
capacity to carry out threat
Warrenv. State | Threet 613 S.W.2d 97 Overlap with assault law (imminent
(1981) injury threat versus protracted
threets) is not unconditutiond.
Thresats need not be over long
period of time.
Webb v. State Threst 2000 Ark. App. Threat may be communicated by
LEXIS 770 (Ct. third party, but proof of victim
App. 2000) receipt of threat is required.
Arnoldv. State | Threat 2000 Ark. App. Victim testimony about prior
LEX1S483 (Ct. crimina acts of defendant to prove
App. 2000) victim fear is not relevant to
whether threat made or with what
purpose.
Hartzogv. State | Thresat 2000 Ark. App. Evidence of intent to thresten may
LEXIS 235 (Ct. be inferred from victim's
App. 2000) reasonable fear.
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AR | Hagenv. State | Threat 886 S.W.2d 889 Threet againg fetusis necessarily
cont. (Ct. App. 1994) threat againgt the woman.
Knight v. State | Thresat 758 SW.2d 12 Threat must be intended to indtill
(Ct. App. 1988) fear; threet to third party did not
do this (boasting).
Statev.Musser | Telephone 977 P.2d 131 Overbreadth claim rejected
harassment (1999) because of lack of real and
substantial danger of threet to
protected speech, especidly in
context of law regulating, in part,
conduct.
Statev. Hagen | Telephone 558 P.2d 750 (Ct. | Intent to harass must exist at time
harassment | App. 1976) cdl ismade.
CA | Peoplev. Saking 91 Cal. Rptr.2d Vagueness, overbreadth, and First
Borrdli 851 (Ct. App. amendment chdlenges rejected
2000) (rev. denied | (threatsare not protected speech
April 19, 2000) and term “safety” iswiddy and
commonly used, induding multiple
satutory uses). Nine acts over
15-month period is sufficient to
show asingle course of action
rather than being nine isolated acts.
Peoplev. Ewing | Staking 90 Ca Rptr.2d 177 | Vagueness challenge rgected

(Ct. App. 1999)

(terms“darms,” “annoys,”
“torments,” and “terrorizes’ that
condtitute “harassment” have clear
dictionary definitions..

Severe and subgtantial emotional
distress’ requires evidence of
degree, frequency, and duration of
victim distress).
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CA | Peoplev. Fack | Staking 60 Cal. Rptr.2d Vagueness and overbreadth claims
cont. 624 (Ct. App.), rejected (statute provides fair
rev. denied, warning to offender and guiddines
4/16/97, 1997 Cal. | for police enforcement. Term
LEXIS 1974 “safety” in ‘fear for safety’ isnot
(1997) vague. Intent requirement refers
only to intent to create fear. Intent
to cause fear may beinferred from
continuation of communications
despite victim actsto avoid him
and warnings from police and
courts.

Peoplev. Saking 61 Cal. Rptr.2d Vagueness and overbreadth clams

Hagren 176 (Ct. App. regjected (term “credible threat” is

1996) not vague, Snce intent to create
fear isaso required. No inhibition
of protected speech exists).

Peoplev. Kdley | Staking 60 Cal. Rptr.2d Double jeopardy is not violated
Saking 653 (Ct. App.), where actsin one course of
order rev. denied, conduct occur after contempt

4/23/97,1997 Cad. | violationfound. Section of law

LEXIS 2366 defining saking in violation of

(1997) protection order is sentencing
enhancement, not e ement of
crime.

Peoplev. Gams | Stdking 60 Cal. Rptr.2d Due process clam rgjected (victim
Saking 423 (Ct. App.), can not consent to violation of
order rev. denied, order; hence, there can be no

4/16/97, 1997 Ca. | entrgpment by victim).
LEXIS 2032
(1997)
Peoplev. Tran Saking 54 Cal. Rptr. 2d Vagueness claim rejected (phrase
650 (Ct. App. “conduct serves no legitimate

1996), rev. denied,
10/16/96

purpose’ is not vague).
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CA | Peoplev. Saking 49 Cd. Rptr.2d Vagueness clam rgected (terms
cont. | McCldland Saking order | 587 (Ct. App.), “harasses’ and “credible threat” are
rev. denied, aufficiently definite; terms “willfully”
4/17/96, 1996 Cal. | and ‘mdidoudy” are defined in
LEXIS 2160 pend code). Felony penalty
(1996) requires violaion of both staking
bar and protective order.
Peoplev. Saking 30 C4d. Rptr. 2d Vagueness clam rgected (term
Hellman 422 (Ct. App. “repeatedly” isnot vaguein
1994), rev. denied, | conjunction with intent
8/25/94 requirement).
Peoplev. Saking 89 Cal. Rptr.2d Victim fear from stalking need not
Norman 806 (Ct. App. occur a the sametime asthe
1999) gtaking threats were made.
Peoplev. Saking 67 Cd. Rptr. 2d Term “repeated” refersto only
McCray 872 (Ct. App. following, snce harassment
1997) rev. denied, | definition requires proof of a
1/14/98, 1998 Cal. | course of conduct (thereisno
LEXIS 52 (1998) need to show repested acts of
harassment).
Peoplev. Saking 44 Cdl. Rptr. 2d Intent to commit harm isirrdlevant;
Carron 328 (Ct. App.), intent isto create fear. Reasonable
rev. denied, fear test is used for threet effect.
12/14/95, 1995
Cd. LEXIS 7521
(1995)
Peoplev. Saking 88 Cadl. Rptr.2d Staking is an offense subject to
Butler Civil 210 (Ct. App. avil commitment as mentaly
commitment 1999) disordered offender, since
amended law covers crimes
involving threst of force.
Peoplev. Threat 34 Cal Rptr. 2d Overbreadth claim rejected
Gudger 510 (Ct. App. (spedific intent requirement limits
1994) overbreadth problem) Conditiona
threet is covered by Statute
(contra Brown).
Peoplev. Threat 15 Cal. Rptr.2d Overbreadth claim rejected (there
Fisher 889 (Ct. App. Isno condtitutiond requirement that
1993) only intent to carry out threet can

be pendized; not protected
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CA | Peoplev. Threat 6 Cal. Rptr.2d 690 | Overbreadth clam rgected (intent
cont. | Hudson (Ct. App. 1992), to carry out threat is not required
rev. denied, by condtitution or by statute; third
7/23/92 party to threat passing on threeat to
victim covered by law.
Inre David L. Threat 286 Cdl. Rptr. 398 | Overbreadth claim rgected
(Ct. App. 1991), (statute does not reach substantial
rev. denied, amount of protected speech).
1/16/92 Threet can be communicated by
third person.
Peoplev. Threat 636 P.2d 1130 Statute void for vagueness (threats
Mirmirani (1981) made with intent to terrorize
defined asfor paliticd or socid
gods leave too much discretion as
to its scope).
Peoplev. Butler | Threat 102 Cal. Rptr.2d Threat does not need to specify
269 (Ct. App. precise time or method of
2000) execution, Snce surrounding
circumstances give meaning to
words used.
Peoplev. Threat 89 Cal. Rptr.2d Jury may infer that defendant
Andrews 683 (Ct. App. intended that third party would
1999) informvictim of threst.
Peoplev. Bolin | Threat 956 P.2d 374, 402 | Threat isnot required to be
(1998) unconditiond.
Peoplev. Ted Threst 71 Cdl. Rptr.2d Threat does not require that
644 (Ct. App. defendant saw or knew victim was
1998), rev. denied, | home at time threast made outside
5/13/98 home.
Peoplev. Brown | Threat 25 Cal. Rptr. 2d 76 | Conditiond threat not covered by
(Ct. App. 1993) datute; congruing explicit language
(overruled by of unconditiond threet to include
Bolin) conditiond threst raises
condtitutiona issues.
Peoplev. Dias Threat 60 Cal. Rptr. 2d Conditiond threst is covered by
443 (Ct. App.), satute (contra Brown).
rev. denied,
4/16/97, 1997 Cal.
LEXIS 2152
(1997)
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CA | Peoplev. Threat 69 Ca. Rptr. 2d Ambiguous words may condtitute
cont. | Mendoza 728 (Ct. App. threat when context taken into
1997) account, such as history of gang
involvement.
Peoplev. Threat 62 Cal. Rptr.2d Threat meaning of ambiguous
Martinez 303 (Ct. App. wordsis gained from surrounding
1997), rev. denied, | circumstances.
6/25/97
Peoplev. Threat 38 Cal. Rptr.2d Conditiond threst is covered by
Sanfied 328 (Ct. App. Satute (apparent condition, but
1995), rev. denied, | conditionisillusory).
6/1/95
Peoplev. Allen | Thresat 40 Cd. Rptr.2d 7 | “Sustained fear” element of threat
(Ct. App. 1995) statute met (sustained means more
than momentary; 15 minutes until
police arrived sufficient).
Peoplev. Threat 31 Cdl. Rptr.2d Conditiond threat is covered by
Brooks 283 (Ct. App. Statute (contra Brown).
1994), rev. denied,
9/29/94
Peoplev. Thresat 36 Cal. Rptr. 2d 33 | Evidence of prior abuseis rdevant
Garrett (Ct. App. 1994) to questions of intent to threaten
and victims “sustained fear.”
Peoplev. Threst 70 Cal. Rptr.2d Theterm “immediat€’ modifying
Mehado 878 (Ct. App. threat refersto the immediacy of
1998) the victin’ sresponsein
understanding the prospect that a
threst will be carried out in the
future.
Peoplev. Attempted 96 Cal. Rptr.2d Attempted threat can occur where
Toledo threat 640 (Ct. App. threat made but not communicated
2000) to victim or victim not fearful
where reasonable person would
be. Overbreadth chalenge
rejected (an attempt requires threet
which is not protected speech).
Peoplev. Attempted 105 Cd Rptr.2d Attempted threat occurs when
Benitez threat 242 (2001) victim isnot in fear, dthough
defendant intended to create fear.
CA | Peoplev. Threat 88 Cadl. Rptr.2d Threst of future violenceis
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cont. | Lopez Civil 252 (Ct. App. predicate offense under mentally
commitment 1999) disordered offender law
authorizing cvil commitment.
Peoplev. Telephone 283 Cal. Rptr. 81 | Vagueness and overbreadth clams
Hernandez harassment (Ct. App. 1991), rgjected (thereis no real danger of
rev. denied, compromising Frst Amendment
10/3/91 protections).
CO | Peoplev. Baer | Staking 973 P.2d 1225 Vagueness and overbreadth clams
(1999) rejected (Satutory language is
interpreted to meansthat credible
threat can occur before, during or
after saking behavior; as
interpreted overbreadth clam is
inapposite, since protected speech
Is not reached. Reasonable person
test of threat undercuts vagueness.
Peoplev. Saking 981 P.2d 203 (Ct. | Ex post facto objection rejected
Badtian App. 1998) (although one dement of crime
occurred before law change
increased pendlty, crime was only
completed after act became
effective).
Peoplev. Hines | Thresat 780 P.2d 556 Conditiond threat is covered by
(1989) (en banc) datute where contingency is
controlled by defendant.
Peoplev. Smith | Harassment 862 P.2d 939 Overbroad (law lacks “fighting
(1993) (en banc) words’ limitation, nor isit limited in
application to privacy protection).
Aguilar v. Disorderly 886 P.2d 725 Overbroad (law lacks “fighting
People conduct (1994) (en banc) words’ limitation).
Peoplev. Harassment 703 P.2d 1261 Void for vagueness (“annoy or
Norman (2985) (en banc) aam’ bar goesto core of law, but
terms are undefined and without
limiting Standards).
Van Meveren Harassment 551 P.2d 716 Vagueness and overbreadth clams
v. County (1976) rejected (“repeatedly” is not vague
Court due to common usage; fighting

words limitation restricts law's
gpplication).
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CO | Bollesv. People | Harassment | 541 P.2d 80 Overbroad (anti-abortion mailing is
cont. (2975) (en banc) protected speech; adding phrase
“without legitimate purpose: would
be void for vagueness).
Peoplev. Telephone 591 P.2d 91 Vagueness and overbreadth clams
Weeks harassment (1979) (en banc) regjected (statutory bar against use
of “obscene” speech does not
require Miller three-part
ingtruction, since content is not
core of crime, but invason of
privacy is, court can only speculate
on whether other persons deterred
from protected speech).
Peoplev. Telephone 750 P.2d 916 Overbreadth claim regjected (terms
McBurney harassment (1988) (en banc) “annoy”’ and “darm’ must be read
in context with intent requirement
and law’s limitation to telephone
MeSssages).
CT | Statev. Jackson | Staking 742 A.2d 812 Vagueness and overbreadth clams
(App. Ct. 2000) rglected (citing Marsala and
Culmo).
Statev. Marsdla | Staking 688 A.2d 336 Vagueness and overbreadth clams
(App. Ct.), cert. regjected (statute on its face
denied, 690 A.2d | implicates speech, quoting Culmo.
400 (1997) Facts of case permit saking law
gpplication).
State v. Saking 701 A.2d 663 Vagueness dlaim againg saking
Cummings Haassment | (App. Ct.), cert. law rgected (citing Marsala)
denied, 702 A.2d. | Vaguenessclam agang
645 (1997 harassment law rejected (citing

Syder).
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CT

cont.

Statev. Culmo

Stalking

642 A.2d 90
(Super. Ct. 1993)

Right to travel, vagueness and
overbreadth claims rgected
(dtatute inits entirety gives
aufficient warning. Clams that
terms “physicd safety,” “willful,”
“repeatedly,” “following,” and “lying
inwalt” are vague are vitiated by
intent requirement). Law’s
reasonable man standard has both
objective and subjective eements.
No Firs Amendment rights are
implicated, Since speech used to
prove crime, not as crime itself.
Thereis no infringement on right to
travel, ance intent requirement
limits gpplication of law.

Champagnev.
Gintick

Saking
order

871 F. Supp. 1527
(D. Conn. 1994)

Overbreadth clam rejected in
denying injunction (right to
associate with friends does not
reach substantia amount of
protected conduct under statute.).

State v. Murphy

Mall
harassment

757 A.2d 1125
(2000)

Frst Amendment chdlenge
overruled (content of letters
admissible to prove intent to
harass, even where content of
letters is not admissible to prove
harassment itsdlf).

State v. Snyder

Mail
harassment

717 A.2d 240
(App. Ct. 1998)

V agueness and overbreadth clams
rejected (statute proscribes
abusive conduct not speech; prior
judicid interpretation saves law
from vaguenessin “annoyance’
language).

State v. Snyder

Mall
harassment

672 A.2d 535
(App. Ct), cert.
denied, 676 A.2d
1375 (1996)

Scope of law includesthird party
communications. Direct
communication is not required
where intent to harass exists.
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CT | Statev. Marsdla | Telephone 684 A.2d 1199 Vagueness claim rgjected on
cont. harassment (1996), cert. procedura grounds.
denied, 688 A.2d
329 (1997)
Gormley v. Telephone 632 F.2d 938 (2d | Overbreadth clam rgected (risk
Director harassment Cir.), cert. denied, | of chilling Free Speech isremote
449 U.S. 1023 and minor compared to evil
(1980) addressed by statute).
Statev. Telephone 389 A.2d 1270 Overbreadth clam rgected (law
Anonymous harassment (App. Sess. Conn. | regulates conduct not speech;
Super. 1978) there is no need to limit terms
“annoy” and “darm’ to fighting
words as was required for
disorderly conduct statute in same
case).
Statev. Matino | Telephone 762 A.2d 6 (App. | Doublejeopardy contention
harassment Ct. 2000) rejected where contempt of court
conviction based on other acts
digtinct from telephone harassment
cdls
Statev. Lewtan | Teephone 497 A.2d 60 (App. | Evidencefrom victim'stape of
harassment | Ct. 1985) phone cdls properly admitted.
DE | Snowdenv. Saking 677 A.2d 33 Vagueness clam rgected (term
State (1996) “repeatedly” refers to one series of
acts, not two or more seriesfor
“harassment”) Following on public
roadsis not condtitutionally
protected activity.
Williamsv. Sate | Staking 756 A.2d 349 Enactment of new stdking law
(2000) includesimplied saving dause,
mantaining old crimind charge.
Satev. Knight Saking 1994 WL 19938 Victim feding of hopelessnessfrom
(Super. Ct. 1994) continued harassment meets
requirement of “subgtantia
emotiond distress.” No expert
testimony required to prove this.
Claim thet act of “love’ cannot be
“mdicious’ act reflects an inability
to separate fantasy from redlity.
Burnham v. Saking 761 A.2d 830 Harassment islesser included
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State Harassment offense of gaking.
Bilinski v. State | Thresat 462 A.2d 409 Terroridtic threat is lesser offense
(1983) under extortion.
DC | United Statesv. | Saking 685 A.2d 380 Vagueness, overbreadth clams
Smith (1996), cert. rejected (intent requirement in
denied, 118 S. Ct. | conjunction with “repeatedly” and
152 (1997) “emotiond didiress’ are
conditutiondly sufficient.)
Objective “reasonable” fear test is
required. Terms “repeatedly” and
“course of conduct” do not require
two series of acts, merely one.
Washington v. Saking 760 A.2d 187 Evidence of prior order of
United States (1999) protection properly admitted as
relevant to stalking charge.
“Unanimity” ingtruction not
required because jury not asked to
convict if ether following or
harassing occurred, only the latter
component of stalking was
charged.
Pogtdl v. United | Thresat 282 A.2d 551 Conditiona threet is covered by
States (2971) Statute.
U.S.v. Baish Telephone 460 A.2d 38 Jurisdiction liesin Didrict where
threat (1983) recipient of threatening cal
received call.
FL | Boutersv. State | Staking 659 So.2d 235, Vagueness and overbreadth clams
cert. denied, 516 rejected (conduct described by
US 894 (1995) statute is not protected, clearly
crimina. Reasonable person
standard avoids vagueness faullt).
Statev. Kahles | Sdking 657 So.2d 897 Vagueness, overbreadth clams
(1995), aff'g, 644 | rejected (citing Bouters).
So.2d 512 (Ct.
App. 1994)
Folsomv. State | Staking 654 So.2d 128 Overbreadth claim rgjected (citing
(1995), aff'g, 638 | Bouters).
So.2d 591 (Ct.
App. 1994)
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FL | Gilbertv. State | Stdking 659 So.2d 233 V agueness and overbreadth clams
cont. (1995), aff'g, 639 | rejected (citing Bouters).
So.2d 191 (Ct.
App. 1994)
Huffinev. State | Staking 655 So.2d 103 Vagueness and overbreadth clams
(1995), aff'g, 648 | rejected (citing Bouters).
So.2d 783 (Ct.
App. 1994)
Pdlasv. State Saking 654 So.2d 127 Vagueness and overbreadth clams
(1995), aff'g, 636 | rejected (citing Bouters).
So.2d 1358 (Ct.
App. 1994)
Williamsv. Sate | Staking 658 S0.2d 665 (Ct. | Vagueness and overbreadth clams
Domestic App. 1995), affd, | rejected (citing Bouters).
violence 673 So0.2d 486
order (1996) (citing
Johnson)
Perez v. State Saking 656 So0.2d 484 Overbreadth claim regjected (citing
(1995), aff'g, 648 | Bouters).
So.2d 784 (Ct.
App. 1994)
Sdatinov. State | Staking 660 So.2d 627 Vagueness, overbreadth clams
(1995), aff'g, 644 | rejected (citing Bouters).
So.2d 1035 (Ct.
App. 1994)
Statev. Barron | Sdking 637 S0.2d 384 (Ct. | Vagueness and overbreadth clams
App. 1994) rejected (citing Bouters).
Statev. Baugher | Staking 637 So.2d 384 (Ct. | Vagueness, overbreadth clams
App. 1994) rejected (citing Bouters).
Satev. Tremmd | Staking 644 So.2d 102 (Ct. | Overbreadth claim regjected (citing
App. 1994) Kahles).
Vaney v. State | Staking 659 So.2d 234 Vagueness, overbreadth clams
(1995), aff'g, 638 | rejected (citing Bouters).
So.2d 1063 (Ct.
App. 1994)
Altingeyik v. Saking 659 So.2d 692 Vagueness, overbreadth clams
State (1995), aff')g, 649 | rejected (citing Kahles).
So.2d 943 (Ct.
App. 1994)
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FL | Danidsv. State | Stdking 658 So.2d 927 Overbreadth clam reected (citing
cont. (1995), aff'g, 639 | Bouters).
So.2d 624 (Ct.
App. 1994)
Koshel v. State | Staking 659 So.2d 232, Overbreadth claim rgjected (citing
cert. denied, 1116 | Bouters).
S. Ct. 245 (1995),
aff'd on other
grounds, 689
So.2d 1229 (Ct.
App. 1997)
Morrison v. State | Stalking 658 So.2d 1038 Vagueness, overbreadth clams
(Ct. App. 1995) regjected (citing Kahles).
Polsonv. State | Staking 654 So.2d 127 Overbreadth claim rejected (citing
(1995), aff'g, 636 | Bouters).
So.2d 695 (Ct.
App. 1994)
Radliffev. State | Staking 660 So.2d 1384 Overbreadth claim rgjected (citing
(1995), aff)g, 651 | Bouters).
So.2d 1205 (Ct.
App. 1995)
Statev. Saking 651 So0.2d 185 (Ct. | Vagueness, overbreadth clams
Gonzdez App. 1995) reected (citing Kahles, Bouters).
State v. Foster Saking 661 So0.2d 58 (Ct. | Overbreadth clam rgjected (citing
App. 1995) Bouters).
Blountv. State | Staking 654 So.2d 126 Overbreadth claim rejected (citing
(1995), cert. Bouters).
denied, 516 US
849 (1995)
Sayav. State Saking 654 So.2d 128 Overbreadth claim rgjected (citing
(1995) Bouters).
Rosenv. State Saking 644 So0.2d 531 (Ct. | Vagueness, overbreadth claims
App. 1994), cert. reected (citing Kahles).
denied, 1648
So.2d 724 (1994)
Higginsv. State | Saking 656 So0.2d 483 (Ct. | Vaguenesscdam reected (citing
App. 1995) Bouters).
Marindli v. State | Stalking 706 So.2d 1374 Double jeopardy for two

(Ct. App. 1998)

convictions for gaking exists
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where there was one course of
action.
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FL | Statev. Jones Saking 678 So.2d 1336 Acquittal of gaking in one case
cont. (Ct. App. 1996) does not condtitute double
jeopardy for second charge of
staking based on first case post-
arrest behavior; the two cases
involve different events.

Statev. Johnson | Staking 676 So.2d 408 Double jeopardy following
protective (1996) rehg contempt of court order claims
order denied, corrected, | reected (separate crime elements

21 Ha L. Weekly | for both crimes).
S311 (Fla. 1996)

McKinnon v. Saking 712 So.2d 1259 State need not prove intent to

State (Ct. App. 1998) cause fear, only that fear occurred

asresult of intentiond acts.

Goosen v. Saking 714 So.2d 1149 Repeated videotaping of neighbors

Waker (Ct. App. 1998) Is not conduct within

condtitutionally protected activity
exception of atute.

Butler v. State Saking 715 So.2d 339 (Ct. | Reconciliation between harassing

App. 1998) events goes againg “continuity of
purpose” eement of gaking
definition

WadowsKi V. Saking 708 So.2d 1015 Jury is not permitted to speculate

State (Ct. App. 1998) that defendant was the unknown

source of false complaints of child
abuse as part of staking pattern of
conduct

Gilbresth v. Telephone 650 So.2d 10, Vagueness clam rgected (terms

State harassment cert. denied, 514 “offend” and “annoy” are deleted

U.S. 1112 (1995) | from law astoo vague; terms
“abuse,” “thresten,” and “harass’
are not vague).

Statev. Elder Telephone 382 So.2d 687 Overbreadth clam regected (law is
harassment (1980) amed at conduct, not content of

speech).

Statev. Keaton | Telephone 371 So.2d 86 Overbroad (statute's bar againgt
harassment (2979) obscene cdlsis not limited to cdls

where intent is to harass).
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GA | Johnsonv. State | Saking 449 SEE.2d 94 V agueness and overbreadth clams
(1994) rejected (intent requirement

overcomes any potential vagueness
in non-consensud contact
language. Congdtitution does not
require that threat produce
Subgtantiad emotiond distress,
merely fear).

Fly v. Sate Saking 494 S.E.2d 95 (Ct. | Vagueness and overbreadth clams
App.), cert. rg ected (citing Johnson for
denied, 1998 Ga. holding that conduct is not
LEXIS 329, cert. protected by First Amendment).
denied, 119 S. Ct.

125 (1998)

Kinney v. State | Staking 477 S.E.2d 843 Vagueness clam rgected (phrase
(Ct. App. 1996), “to contact” iswell understood and
cert. denied, 1997 | inconjunction with intent
Ga LEXIS 205 requirement law passes muster).
(1997), aff'd, 506 | Double jeopardy isviolated when
S.E.2d 441 (Ct. date charges staking after
App. 1998) conviction for violation of

protective order involving same
acts.

Statev. Rooks | Stdking 468 S.E.2d 354 Saking is not the same as
(1996) common law assault; attempted

gaking can be acrime dthough
attempted assault can not.

Crenshaw v. Saking 515 SE.2d 642 Showing smilar course of conduct

State evidence (Ct. App. 1999) isvalid bagsfor witness testimony

about prior Smilar harassment by
defendant

Robinson v. Saking 456 S.E.2d 68 (Ct. | Phrase “to contact” isreadily

State App. 1995, cert. understood.
denied, 1995 Ga
LEXIS 619
(1995))

Adkinsv. State | Staking 471 S.E.2d 896 Otherwise innocuous act such as

(Ct. App. 1996)

ddivery of letter in public place
may nonethel ess be part of pattern
of conduct condtituting stalking.
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GA | Jagat v. State Saking 525 S.E.2d 388 Aggravated staking law does not
cont. (Ct. App. 1999) require victim awareness of
survelllance where defendant
knowingly violated pretrid release
order based on smple stalking be
conducting survellance of victim.
Todd v. State Saking 498 S.E.2d 142 Telephone harassment may be
Threat (Ct. App. 1998) lesser included offense of
terroristic threst except where
there is no evidence raising lesser
charge. Evidence of prior rapeis
admissible as showing intent and
victim fear reasons, and as part of
course of conduct
Scott v. State Threat 484 S.E.2d 780 Corroboration needed to support
(Ct. App. 1997) victim' s testimony of threat is
provided by actions that followed
threst, including wounding
Lanthripv. State | Threat 218 SE.2d 771 Vagueness and overbreadth clams
(2975) rejected (term “threat” is
commonly understood; thrests are
never protected speech)
Boonev. State | Threat 274 S.E.2d 49 (Ct. | Victim terror isnot required, focus
App. 1980) Ison conduct of making threst;
conditiond thregts that are not
covered by law are those “made
merely to preserve the status quo.”
Masson v. Threat 320 F. Supp. 669 | Vagueness and overbreadth clams
Saon (N.D. Ga. 1970) rejected (threats are not protected
Speech).
Congantino v. Telephone 255 S.E.2d 710, Vagueness claim regjected (intent to
State harassment | cert. denied, 444 harassis crux of law; hence, no
U.S. 940 (1979) vagueness in subjective response
of victim as showing harassment).
Harrisv. State Telephone 380 S.E.2d 345 Message |eft on machineis
harassment (Ct. App. 1989) aufficient to condtitute harassment,

snce law barsintent to harass plus
cdls.
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Troncdli v. Civil gdking | 513 S.E.2d 478 Civil suit for galking is not
Jones auit (Ct. App. 1999) authorized by crimind law
HI Staev. Snell Saking 2000 Haw. App. Police officer may tedtify as expert
LEXIS 222 (Ct. that stalkerstypically take
App. 2000) “trophies’ from thair victims
Statev. Chung Thresat 862 P.2d 1063 Thregts are not protected by First
(1993) Amendment. Actud
communication of thregt is not
required where threats made “in
reckless disregard” if likdihood
exigts that communication through
third party will occur.
Saev. Klinge Threet 994 P.2d 509 Due process claim that statute
(2000) defines two separate crimes, both
independently requiring unanimous
verdicts rather than asingle verdict
regected (citing Schad v. Arizona,
501 U.S. 624).
Statev. Alston Threat 865 P.2d 157 Threat viathird party need not be
(1994) communicated to victim (victim
terror not required; statute merely
requires that acts be madein
“reckless disregard” of terror
resulting).
Inre Doe Threet 650 P.2d 603 (Ct. | Thresat requires proof of intent or
App. 1982) reckless disregard, rather than
likelihood of threat being carried
out.
Statev. Meyers | Telephone 825 P.2d 1062 Jurigdiction liesin Hawaii where
threat (1992) telephone cal made to Hawali
resident.
InreJohnDoe | Harassment | 869 P.2d 1304 Free speech rights violated
(1994) (harassment isaform of disorderly

conduct, but aimed a single
person. Police training precludes
violent response to harassment
actsin mogt incidents. Hence,
higher standard required of police).
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HI

cont.

Baley v.
Sanchez

Harassment
injuncttion

990 P.2d 1194 (Ct.
App. 1999)

Equd protection violation clam
rejected where statute provides for
aternative basesfor civil
harassment injunction, but requires
intent only where lesser degree of
threet exists

Statev. Tdifaro

Harassment

881 P.2d 1264 (Ct.
App. 1994)

State must show harassment acts
likely to provoke violent response.

Inre Doe

Harassment

788 P.2d 173 (Ct.
App. 1990)

Objectivetest tobeused in
determining if “harassment” likdy
to provoke violent response.

Statev. Richards

Telephone
threat
Harassment

896 P.2d 357 (Ct.
App. 1995)

V agueness and overbreadth clams
rgjected (law is directed at
conduct not speech; use of
telephone soldy to inflict injury is
not protected. Terms “obscene.”
“lewd,” “lascivious” and “indecent”
connote language with vulgar
sexud overtones, term "profane”
means abugve curdang language.
Terms “harass’ and “offend” are
commonly used words.).

Peoplev. Balley

Stalking

657 N.E.2d 953
(1995)

Vagueness, overbreadth clams
regjected (term “following” is
congtrued to require additiona
intent to advance threst to victim;
threat is not protected speech
when part of unlawful conduct).

Peoplev.
Nakgima

Stalking

691 N.E.2d 153
(App. Ct. 1998),
appeal denied, 699
N.E.2d 1035
(1998)

Vagueness and overbreadth
chdlenges rgected (while Bailey is
not dispositive because chalenge
here isto new law, defendant
faled to preserve clams). Due
process claim over absence of
mensre isreected (citing Cortez
for implied culpability

requirement).
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IL | Peoplev. Cortez | Stdking 676 N.E.2d 195 V agueness and overbreadth clams
cont. (App. Ct. 1996), rejected (Statute proscribes only
appeal denied, 684 | culpable conduct requiring intent.
N.E.2d 1338 Terms “follows’ and “surveillance”
(2997) are not vague).

Peoplev. Rand | Stdking 683 N.E.2d 1243. | Vagueness and overbreadth claims
(App. Ct. 1997), regjected (citing Cortez).
appeal denied,

1998 IlI. LEXIS
1832 (1998)
Peoplev. Saking 689 N.E.2d 254 Vagueness, overbreadth and due
Zamudio (App. Ct. 1997) process clams regected (citing
Cortez). Sdking is nothing more
than one type of common law
assault. Requirement for two
separate acts inhibits
discriminatory enforcement.

People v. Halt Saking 649 N.E.2d 571 Vagueness, overbreadth clams
(App. Ct. 1995) rejected (explicit objective

dandardsin law include
reasonableness and intent
components of gaking; thereisno
subgtantid infringement of
protected rights). Statutory
prohibition of gaking outsde a
building does not foreclose staking
within the same building.

Peoplev. Danid | Staking 670 N.E.2d 861 Surveillance under law was shown
(App. Ct. 1996), dthough building that isin 2 parts
appeal denied, 677 | separated the two individuals.
N.E.2d 967 (1997)

Peoplev. Saking 657 N.E.2d 1047 | Confinement of victim by

Sowewimon (App. Ct. 1995) defendant can be bassfor finding

“enforced survelllance” where
aurvellance occurs within a
Separate portion of alarger
structure.
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IL | Peoplev. Soto | Stdking 660 N.E.2d 990 Prior protective order issuance can
cont. (App. Ct. 1995) not by itsdf prove earlier threats
because higher level of proof
required in crimina case.
Peoplev. Saking 634 N.E.2d 1173 | Actsin furtherance of athreat do
Krawiec (App. Ct. 1994) not require violence or even intent
to commit violence. “Under
aurvelllance’ requires only that
there be remaining in the vicinity,
regardiess of whether victimis
present (e.g., “lying inwait”).
Peoplev. Telephone 727.E.2d 386 Proof of location to determine
Young threat (App. Ct. 2000) court’s jurisdiction uses reasongble
doubt standard
Peoplev. L etter threat 715N.E.2d 1221 | Fird amendment chalenge
Peterson (intimidation) (App. Ct. 1999) rejected (threats are not protected
gpeech). Testimony about victims
response to |etter threatsis
admissble sinceit tends to show
reasonableness of |etters’ tendency
to create fear. Intent to carry out
threat is not element of crime.
Peoplev. Telephone 396 N.E.2d 22 Overbreadth clam rgected (terms
Parkins harassment (1979), appeal “abuse’ and "harass’ take
dismissed, 446 restricted meaning from word
U.S. 901 (1980) “threaten” dso in Satute).
Peoplev. Telephone 362 N.E.2d 329 Overbroad (statute appliesto any
Klick harassment (2977) cdl made with intent to annoy; no

“unreasonable manner” limitaion to
save law can be inferred, since
crime occurs when cdl made
regardless of subsequent
conversation content.

Appendix 4 - 25




IL | Peoplev. Karich | Teephone 687 N.E.2d 1169 | Violation of protection order
cont. harassment | (App. Ct. 1997) based on numerous telephone cdls
Order requires evidence of telephone call
violation content intended to be harassing,
notwithstanding satutory
presumption that callsresulted in
emotiond distress.
Peoplev. Domestic 706 N.E.2d 49 V agueness and overbreadth
Reynolds violence (App. Ct. 1999) chdlengesto lav's use of term
protection “harassment” rejected
order notwithstanding that complained of
acts differ from examplesin datute
where harassment presumed, since
ligting not exhaugtive and
defendant’s intent to intimidate was
not a proper purpose.
IN | Johnsonv. State | Staking 648 N.E.2d 666 Vagueness clam rgected (intent
(Ct. App. 1995) requirement militates againgt
vagueness).
Johnsonv. State | Saking 721 N.E.2d 327 Due Process chdlenge to

(Ct. App. 1999)

sentencing enhancement rejected
where he gaked victim whilea
prior stalking complaint was
pending; there is no need for first
chargeto haveresulted in
conviction. Hence, thereis no
denid of right to jury trid on issue.
Further, it was reasonable for
legidature to enact enhancement;
thisis not an equa protection
violation.

Defendant’s actions over afive or
sx hour period were sufficient to
condtitute a course of action under
the staking law. Jury could infer
fear where no direct victim
testimony given; evidence of prior
actsis not double jeopardy when
used to prove victim gtate of mind.
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IN | Garzav. State Saking 736 N.E.2d 323 Jury could have inferred
cont. (Ct App. 2000) reasonable fear from victim
satements of unease from 2 years
of unwanted communications
Landisv. State | Staking 704 N.E.2d 113 Proof of prior smilar acts may be
(1998) admitted into case-in-chief, but
prior convictions are admitted only
into sentencing hearing
Burtonv. State | Staking 665 N.E.2d 924 Double jeopardy claim rgected for
Saking (Ct. App. 1996) gaking and privacy invason
order convictions (charging facts for both
Privacy offenses overlapped, however).
invason
Waldonv. State | Stalking 684 N.E.2d 206 Jury could infer intent to threaten
(Ct. App. 1997) and fear from victim description of
Sx encountersin public places
within one year period.
Haynesv. State | Harassment | 656 N.E.2d 505 Double jeopardy claim rejected
Intimidation | (Ct. App. 1995) snceintimidation and harassment
are digtinct crimes.
Hott v. State Telephone 400 N.E.2d 206 Firs Amendment claim rejected
harassment (Ct. App. 1980), (obscene telephone cdls violated
transfer denied, vidim's privacy and are not
409 N.E.2d 1082, | protected).
cert. denied, 449
U.S. 1132 (1981)
Leuteritz v. State | Telephone 534 N.E.2d 265 Telephone harassment law is not
harassment (Ct. App. 1989) applicable without intent of only
nonlegitimate reason for call;
reasonable man test of intent.
IA | Statev. Beecher | Sdking 616 N.W.2d 532 Double jeopardy does not attach
(2000) until trid begins, violation of
protective order is not alesser
included offense of staking, since
provison in gaking statute making
gaking in violation of order a
fdony isasentencing
enhancement, not e ement of
crime.
IA | Statev. Saking 600 N.W.2d 316 The severd acts complained of
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cont.

Limbrecht

(1999)

condtitute a threatening course of
conduct even if individud actsin
isolation could be seen as only
harassing.

State v. Bdlows

Saking

596 N.W.2d 509
(1999)

Violation of out-of-gate staking
protection order may be used to
enhance pendtiesfor gakingin
date. Thisis not enforcement of
order under full faith and credit
clause.

State v. Neuzil

Stalking

589 N.W.2d 708
(1999)

Saking is generd intent crime
(mean to commit act without
regard to specific results).

State v. Milner

Thresat of
arson

571 N.W.2d 7
(1997)

V agueness and overbreadth
challenges regjected (threats not
protected speech even when
directed at public officid under
clam of politica speech. Speech
was within “hard core’ of
prohibited acts).

State v. Mulvany

Harassment

600 N.W.2d 291
(1999)

First degree harassment is not
lesser included offense of staking
where staking may be proven
without harassment.

Statev. Fratzke

Letter
harassment

446 N.W.2d 781
(1989)

Overbreadth claim rgected with
datutory interpretation (Statutory
requirement that communication
have no legitimate purpose
eliminates overbreadth objection.
Offendve language can not
however take avay legitimate
purpose of protesting to
government action. “Hghting
words’ exception has especidly
high standard when police officers
aretarget).

State v. Jaeger

Telephone
harassment

249 N.W.2d 688
(2977)

Vagueness clam rgected (phrase
“obscene, lewd or profane” is not
vague due to specific intent
eement of law).
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KS

State v.
Whited|

Stalking

13 P.3d 887
(2000)

V agueness and overbreadth clams
rejected (citing Rucker; otherwise
valid law not directed at protected
speech does not violate 1%
Amendment). Intent to place
victim in fear may be inferred from
circumgantia evidence.
Defendant’s prior acts may be
used to prove credible threst.
News articles saved by defendant
about spousa murders admissible
to show intent. Victim'stestimony
use of term staking not legd
conclusion, but representation of
her fear.

State v. Rucker

Stalking

987 P.2d 1081
(1999)

Vagueness claim rejected where
legidative amendments now
provide objective standard and
include atutory definition for
harassment, course of conduct and
credible threat. Phrase “repeated
course of conduct” is not vague,
but is one of common
understanding. Phrases “gpparent
ability” and “legitimate purpose’
are based on objective standard
and not vague.

Statev. Bryan

Stalking

910 P.2d 212
(1996)

Void for vagueness (undefined
terms“dams” “annoys,” and
“harasses’ are vague without
objective measure; term
“falowing” however is sufficiently
comprehensible).

State v. Zhu

Sking

909 P.2d 679 (Ct.
App. 1996)

Telephone calls can be both part
of acampaign of “following” and
acts of harassment under law
providing aternate methods of
gaking.

Statev.
Gunzd man

Threat

502 P.2d 705
(1972)

Vagueness clams rgected (terms
“threat” and “terrorize” are
adequately defined by Code and

Appendix 4 - 29




| dictionary).
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KS | Saev. Miller Threat 629 P.2d 748 (Ct. | Crossburningisphyscd act that
cont. App. 1981) condtitutes threat; speech not
required.
State v. Knight Threat 549 P.2d 1397 Threat may beimplied; third
(1976) person involvement in carrying out
threat permitted where intent to
terrorize exigs.
Statev. Telephone 701 P.2d 694 Overbreadth claim rejected (intent
Thompson harassment (1985) to harassis eement of crime, not
missng from law).
KY | Poindexter v. Stalking 1996 Ky. App. Vagueness and overbreadth clams
Commw. LEXIS 156 (Ct. rejected.
App. 1996)
Welchv. Saking 988 S.w.2d 506 Violation of no-contact provison
Commw. Probation (Ct. App. 1999) occurs where defendant makes
violation continued harassing hang-up cals
without any conversation.
Thomasv. Threat 574 S.\W.2d 903 Overbreadth and vagueness claims
Commw. (Ct. App. 1978) rejected (terms “threat” and
“terrorize” well understood; thregts
not protected speech). Threat may
be conditiond; victim fear of
immediate harm not needed; intent
to complete threat not relevant.
Mussemanv. Harassment | 705 S.W.2d 476 Void for vagueness and overbroad
Commw. (1986) (law lacksfighting words limitetion
that can not be added by judicd
interpretation).
U.S. v. Sturgill Harassment | 563 F.2d 307 (6th | Overbroad (citing Gooding v.
Cir. 1977) Wilson, 405 U.S. 518 (1972) and
Acker v. Texas, 430 U.S. 962
(2977)).
Yatesv. C. Telephone 753 S.\W.2d 874 V agueness and overbreadth clams
harassment (Ct. App. 1988) rejected (“fighting words’ doctrine

isingpplicable to private
communications by telephone; law
regulates harassing conduct, not
speech).
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LA | Satev. Rico Saking 741 So.2d 774 (Ct. | Fallowing victim from one location
App. 1999) to another and then to another is
one continuous act, rather than a
pattern of conduct involving at
least two separate acts.
Statev. Meunier | Telephone 354 So0.2d 535 Vagueness and overbreadth clams
harassment (1978) regjected (terms “annoy,” “harass,”
and “embarrass’ “take color” from
surrounding words, limiting thelr
Scope).
Staev. Matin | Telephone 491 So.2d 458 (Ct. | Specific intent to harass may be
harassment | App. 1986) inferred from voluntary act that
rationally may be expected to
annoy or harass.
ME | Statev. Porter Threet 384 A.2d 429 Overbreadth claim rejected
(1978) (threats not protected speech).
Statute isinterpreted to apply only
to person who made threat or third
party who adoptsthregt in
repeating it.
Statev. Threat 686 A.2d 1063 Objective reasonableness of victim
Thibodeau (1996) fear is not essential eement of
threatening, sSince intent to placein
fear is sufficient.
Statev. Lizotte | Threat 256 A.2d 439 Intent to carry out threat and actua
(1969) fear are not required; the crime
committed is causng fear to
ordinary person.
Saev. lldey Letter threat | 595 A.2d 421 L etter to third party in same home
Harassment | (1991) violated harassment order.
order
Statev. Cropley | Harassment | 544 A.2d 302 Overbreadth claim rejected
(1988) (harassing conduct is not protected
speech).
Satev. Hills Harassment | 574 A.2d 1357 Vagueness clamsregjected (term
order (1990) “harassment” is commonly
understood).
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MD | Streater v. State | Stdking 724 A.2d 111 Prior crimind acts evidenced on
protective (1999) face of protective order that was
order admitted into evidence is not
evidence admissible to show intent without

hearing by trid judge on possible
prejudice.

Piper v. Layman | Saking 726 A.2d 887 (Ct. | Vdidity of protective order is not
protective Spec. App. 1999) | moot where permanent order
order recorded; order may have future

repercussons.

Cddwdl v. State | Harassment | 337 A.2d 476 (Ct. | Vagueness clams rgected (intent

Spec. App. 1975) | requirement saves Statute from
vagueness).

Pdl v. State Harassment | 699 A.2d 565 (Ct. | Statute requires warning to cease

Spec. App. 1997) | and desist harassing conduct.

Gdloway v. Letter 744 A.2d 1070 Vagueness and overbreadth

State harassment (Ct. Spec. App. challengesrgected (terms “darm’

2000) and “serious annoyance” are not
vague where law requires specific
intent to harass; thereisless need
for notice where words are in
common use and defendant has
been asked to stop his behavior.
Law regulates conduct not
gpeech). Evidence showsinvasion
of victim privecy: the objective of
the law.

Von Luschv. Telephone 387 A.2d 306 (Ct. | First Amendment clam reected

State harassment Spec. App. 1978), | (harassment is not protected

cert denied, 283 speech). Harassment purpose
Md. 740 (1978) need not be sole intent of actor.

MA | Commw. v. Saking 637 N.E.2d 854 Void for vaguenessin instant case

Kwiatkowski Saking (1994) (dtatute could be interpreted to
order require more than 2 patterns of

conduct). For future, only sngle
pattern or series of eventswill be
needed to be shown.

Appendix 4 - 33




MA | Commw. Saking 657 N.E.2d 467 Kwiatkowski not gpplied
cont.| Matsos (1995) retroactive to convictions before
decison made where vagueness
clam not raised a trid;
defendant’s behavior came
squardly within statute's bar).
Commw. Burglary 20001 Mass. App. | Jury inresolving burglary charge
Bibbo (staking LEXIS2 (App. Ct. | basad onintent to commit staking
predicate) 2001) may consder prior acts as part of
required course of conduct crime
element.
Commw. Saking 682 N.E.2d 611 Intent is not required for violation
Ddaney protective (1998), cert. of protective order. Congtitutiona
order denied, 118 S. Ct. | issuewas raised but not argued.
714 (1998)
Commw. Saking 762 N.E.2d 575 Stay-away order in divorce decree
Alphas Order (1999) isequd to order of protection for
violation purpaoses of enhancement of
gaking law for violation of order.
Commw. Harassment | 661 N.E.2d 666 Overbreadth claim againgt no-
Butler order (App. Ct. 1996) contact order rgected (term
“contact” is clear) Anonymous
sending of flowers violated order.
Commw. Abuse 712 N.E.2d 633 Violation of no-contact provison
Basle prevention (App. Ct. 1999) of court order may be violated by
order mere presencein vicnity of victim;
jury must infer whether contact
was intended.
Commw. Electronic 690 N.E.2d 419 Fax is not covered by law against
Richards harassment (1998) annoying telephone cdls.
Commw. Telephone 665 N.E.2d 976 Term “repeatedly” requires three
Wotan harassment (1996) or more harassing cdls.
Commw. Telephone 570 N.E.2d 1041 Dedreto harass must be sole
Strahan harassment (App. Ct. 1991), purpose of calsto sustain

rev. denied, 576
N.E.2d 685 (1991)

conviction, notwithstanding
harassing effect.
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M

Peoplev.
Coones

Stalking

550 N.W.2d 600
(Ct. App. 1996)

Double jeopardy not violated by
gate punishing both stalking and
contempt of court for order
violation. Violation of protective
order and bond conditions make
contact acts per se “illegitimete’
notwithstanding defendant’s “ends
judify meaens’ argument that acts
were to preserve marriage.

People v. White

Stalking

536 N.W.2d 876
(Ct. App. 1995)

Vagueness clams regjected (statues
provide fair notice; terms’
meanings can be easily ascertained
and possess common and
generdly accepted meaning).
Statutory rebuttable presumption
of saking after being asked to
discontinue contacts provides due
process since connection to
vidim's state of mind and fear is
reasonable. It is not double
jeopardy for defendant to first plea
to misdemeanor charge with
different dates from later felony
plea dates.

Peoplev.
Bdlantyne

Stalking

538 N.W.2d 106
(Ct. App. 1995)

Vagueness and overbreadth clams
rgjected (Citing White).

Stdey v. Jones,

Salking

239 F.3d 769 (6™
Cir. 2000),
reversing in part,
digtrict court
decison, 108 F.
Supp 2d. 777
(W.D. Mich. 2000)

V agueness and overbreadth
challenges rejected (dtate court
rulings limiting law’ s gpplication
per statute does not limit
conditutiondly protected
“|legitimate conduct” activitiesto
illudrative examplesin law; far
notice of proscribed conduct is
provided by law)
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Ml | Stdeyv.Jones | Sdking 108 F. Supp. 777 Double jeopardy clam reected for
cont. (W.D. Mich. 2000) | lack of standing (only charged with
one crime). Vagueness challenged
accepted in part (phrase “includes,
but not limited to” is read to modify
statute's concern with unconsented
contact; phrases “conditutionaly
protected action” and “legitimate
purpose,” asinterpreted in White,
are overbroad, infringing upon
both pressrights and right of
petition government).
Peoplev. Saking 542 N.W.2d 339 Saking is not limited to face-to-
Kieronski (Ct. App. 1995) face contacts.
Haverbush v. Harassment | 551 N.W.2d 206 Intentiond emotiond distressinjury
Powelson avil ligoility | (Ct. App. 1996), award is affirmed (extreme and
(emotiond appeal denied, 564 | outrageous behavior was proven,
distress) N.W.2d 37 (1997) | reasonablenesstest for intent is
same as reckless behavior).
Peoplev. Telephone 350 N.wW.2d 780 V agueness and overbreadth clams
Taavdla harassment (Ct. App. 1984) rejected (Satute provides clear
warning; law punishes mdicioudy
intended conduct, not speech).
MN | Statev. Orsdllo | Staking 554 N.W.2d 70 Vagueness clamsrgected (law is
(1996) interpreted to require specific
intent to harass or stalk with
adverse effects).
Statev. Loewen | Staking 565 N.W.2d 714 Orsdlo ruleretroactive.
(Ct. App), rev.
granted, 1997
Minn. LEXIS 685
(21997)
Statev. Romans | Staking 1997 WL 600455 | Orsdlo ruleretroactive (citing

(Ct. App. 1997)

Loewen).
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MN

cont.

State v. Bowen

Stalking

560 N.W.2d 709
(Ct. App. 1997)

Orsdllo spedific intent ruleis
gpplied retroactively to require
new trid to prove intent for
harassment conduct. It is not
double jeopardy for felony
conviction based on predicate
misdemeanor on different dates.

Prell v. State Harassment | 1998 WL 2408 Orsdlo intent ruleis not applicable
(Ct. App. 1998), to harassment pattern, only
rev. denied, underlying acts.
3/26/98
State v. Saking 1997 WL 292159 | Orsdlo ruling requirement is met.
Davison (Ct. App. 1997),
rev'd on other
grounds, 1998 WL
747135 (Ct. App.
1998)
Statev. Davis Saking 1997 WL 259946 | Orsdlo requiresreversd of
Harassment | (Ct. App. 1997), conviction for engaging in pettern
rev. denied, 8/5/97 | of harassment, but not stalking.
Statev. Murphy | Thresat 545 N.W.2d 909 Threat satuteis not limited to oral
(1996) or written threats. Implied threats
to commit future violence are
covered by law.
Statev. Farzan | Threat 2001 Minn. App. Circumgantia evidence of intent
LEXIS 30 (Ct. can be drawn from victim's
App. 2001) reaction and prior reationship as
evidenced by existing order of
protection.
Statev. Murphy | Thresat 545 N.W.2d 909 Physical acts aone may cordtitute
(1996), on thredt.
remand, 1997
Minn. App. LEXIS
1236 (Ct. App.
1997)
Statev. Threat 2000 Minn. App. Higtory of hodtility and victim
Dolgdevsky LEXIS 341 (Ct. reaction provide circumgtantial
App. 2000) evidence of intent to create fear.
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MN | Statev. Kehren | Threat 2000 Minn. App. Ingtructions on eements of crime
cont. LEXIS 15 (Ct. were sufficient to dlow trid judge
App. 2000) to refuse indruction on trangtory
anger where arguments permitted
during trid; victim fear helps show
intent.

Sykesv. State Thresat 578 N.W.2d 807 Court hasjurisdiction over threat
(Ct. App. 1998), originding in England where
remanded, 1997 received in Sate.

Minn. App. LEXIS
1236 (Ct. App.
1997)

Statev. Threst 410 N.W.2d 912 Terrorigtic threats include threats

Marchand (Ct. App. 1987), of future actions. A continuing
rev. denied, tirade in face of victim's evident
October 2, 1987 fear iscircumgantia evidence of

intent and negates any clam of
trangtory anger.

State v. Threst 237 N.W.2d 609 Intent may be established through

Schweppe (2975) reasonable inferences from

circumgtances of the incident
including victim reection.
Defendant may terrorize or cause
extreme fear through third party
where defendant knows or should
know threet likely to be passed on
to victim.

State v. Threst 1998 Minn. App. Conditiond thregts are covered

Tdlinghuisen LEXIS 558 (Ct. under statute. Threat context is
App.), appeal relevant where defendant hed
denied, July 16, history of violent abuse towards
1998; 1998 Minn. | victim.

LEXIS 432 (1998)
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MN | Statev. Fisher Threat 354 N.W.2d 29 Defendant knew or should have

cont. (1984) known that threst to third party
would be communicated to victim.
Evidence of prior threatsis
admissible to show intent and
moative; trandgtory anger defense
was rebutted by evidence of prior
threats and continuing tirade for 6
hours.

Statev. Idowu Threat 2000 Minn. Direct communication of threet to

App.LEXIS 36 victim is not required.
(Ct. App. 2000)

State v. Spencer | Thredt, 1998 Minn. App. Evidence that victim applied for
harassment | LEXIS 856 (Ct. protection order after threat issued
order App. 1998) IS probative of meaning of threet

evenif victim's reaction not an
element of the crime. However
admission of order itsdf is
prgudicia snceit tends to show
that judge dready found athrest to
have been made.

State v. Jones Threat 451 N.W.2d 55 Trangtory anger is not covered by

(Ct. App. 1990) threat law.
Statev. Threst 366 N.W.2d 677 Instruction on trangitory anger
Lavadtida (Ct. App. 1985) defense not required when
ingtructions submitted covered dll
elements of the crime,

Statev. Haassment | 574 N\W. 2d 415 | Overbroad, (statute not limited to

Machholz (1998) non-expressive conduct and

offendve conduct in a public
meeting not directed a any
individud did not congtitute fighting
words).

Statev. Schmidt | Harassment | 612 N.W.2d 871 Conviction voided under
Stalking (2000), affing Machholz is not a bar to new

1999 Minn. App. charges under stalking section of

LEX1S 958 (Ct.
App. 1999)

law not affected by ruling, since
there was no find decison in case
on merits.
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MN | Staev.Mullen Harassment | 577 N.W.2d 505 Orsdlo intent rule does not require
cont. (1998) proving intent to commit pattern,
just underlying crimes.

Statev. Harassment | 1996 WL 722099 | Double jeopardy protection

Anderson (Ct. App. 1996) violated in use of earlier plea

involving same acts to prove
pattern for enhanced pendlty.

Robbinsdale Harassment | 515 N.W.2d 88 Conditutiondity of underlying

Clinicv. Pro- (Ct. App. 1994), order may be collaterdly attacked

LifeAction rev. denied, 1994 | on agpped of contempt conviction.

Minigries Minn. LEXIS445 | Order was overbroad because

(1994) harassment injunction was not
content neutral. Thereisno
presumption that Clinic actson
behdf of patients not desiring to
hear message.

Satev. Egge Harassment | 611 N.W.2d 573 Protection order of no-contact
protection (Ct. App. 2000) was violated when defendant
order indigated third-party harassmen.

Hamlinv. Barett | Harassment | 1999 Minn. App. Single indance of harassment may
protective LEXIS 733 (Ct. be basis of order issuance even
order App. 1999) without finding that conduct likdy

to reoccur.

Agjianv. Harassment | 1996 WL 557410 | First Amendment protection is not

Schnorr protective (Ct. App. 1996), infringed by order that places
order rev. denied, narrow limits on communication

12/4/96 and is content neutrd.
Statev. Badiner | Telephone 412 N.W.2d 810 Statute does not require that intent
harassment (Ct. App. 1987) to harass be sole purpose of call.
MS | Shackelfordv. Telephone 948 F.2d 935 (5th | Overbreadth claim rgected (there
Shirley threat Cir. 1991) isno redigtic danger of subgtantia
compromise of Firss Amendment
protections).
MO | Statev. Saking 924 S\W.2d 269 Vagueness challenge regjected

Schleermacher | order (1996) (phrase “lingering outsde’ gives

violation aufficient notice againgt dowing

down or staying near residence of
victim).
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MO | Statev. Saking 17 SW.3d 149 Vidim'sdday in caling police
cont. | Cartwright (Ct. App. 2000) does not nullify defendant’s intent
to cause fear
Statev. Dawson | Stdking 985 S.wW.2d 941 Similar transaction evidence that
(Ct. App. 1999) was not proven to be committed
by defendant can not be used to
prove course of conduct acts
Wallacev. Van | Sdking 969 S.w.2d 380 The context in which vague threats
Pt protection (Ct. App. 1998) were made of areasonable
order conversation to workout problems
belies likelihood of reasonable
subgtantia emotiond distress.
Statev. Martin Saking 940 SW.2d 6 (Ct. | Expert medicd testimony is not
App. 1997) needed to prove substantia
emotiond didress, thisisnot akin
to “subgtantid emotiond injury’
requiring such evidence.
Alexander v. Harassment | 864 S\W.2d 354 Overbreadth claim rejected (threat
State (Ct. App. 1993) mede in avil lavauit pleading is not
protected speech; relevancy is
required for privilege to atach).
Statev. Koetting | Telephone 616 S.W.2d 822 V agueness and overbreadth clams
M harassment (1981) (en banc) rejected (phrases “for the purposes
of frightening or disturbing another
person’ and “uses coarse language
offensve to one of average
senghility” use common words and
are not vague. Invitation to
progtitution is offensive language.
Statute applies only to protect
privacy interestsin own home and
IS not overbroad).
Statev. Koetting | Telephone 691 S.W.2d 328 Overbreadth clam reected (citing
()] harassment (Ct. App. 1985) Koetting I). Intent to harass need
not be soleam.
Statev. Creech | Teephone 983 S.w.2d 169 State need not prove victim asked
harassment (Ct. App. 1998) defendant to stop calling before
counting of “repeated” cdls begins.
MO | Staev. Rafadi Telephone 905 SW.2d 516 Specific intent to frighten or disturb
cont. harassment (Ct. App. 1995) is required; may be one of severa
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PUrpOSES.

State v. Placke

Telephone
harassment

733 S\W.2d 847
(Ct. App. 1987)

Messages |eft on answering
mechine fal within purview of law.
Repested calls means more than
one.

State v.
Patterson

Telephone
harassment

534 SW.2d 847
(Ct. App. 1976)

Statute requires that sole purpose
of cal beto harassvictim.

MT

State v. Cooney

Stalking

894 P.2d 303
(1995)

Free Speech claim rgjected
(telephone “love” cdlsinflicted
injury and lacked socid vaue; they
are not protected speech). Venue
liesin any county where any act
occurred, including receipt of
|etter.

Statev. Martd

Stalking

902 P.2d 14
(1995)

Vagueness and overbreadth clams
rejected (phrases “repeatedly”
“harassang,” and “intimidating” are
well understood; terms;
“reasonable apprehension’” and
“substantial emotiond disress’ are
subject to reasonable person test.
Intent requirement reinforces this
conclusion. Conduct, not speech,
is prohibited by law; no showing of
infringement here).

Statev.
McCarthy

Salking

980 P.2d 629
(1999)

Term “repeatedly” means more
than once, not more than twice.
Communicating through athird

party can be part of a pattern of
gaking behaviors.

State v. Kaplan

Salking

910 P.2d 240
(1996)

Chdlenge to mentd illness verdict
disdlowed, snce no convictionis

being appeded.

State v. Ross

Intimidation
Letter threat

889 P.2d 161
(1995)

Overbreadth clams rejected
(threatening speech is not
protected).

Statev. Lance

Threat

721 P.2d 1258
(1986)

Overbreadth claim rgected
(thresats to take a hostage are not
protected speech).
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MT | Wurtzv. Ridey | Threat 719 F.2d 1438 (9th | Overbroad (thereisno
cont. Cir. 1983) requirement that threat produce
victim fear; threat to”commit any
crimind offensg’ could apply to
minor victimless offenses). Threats
need not be intended to be carried
out; create fear is crux of crime.
State v. Hawk Intimidation | 948 P.2d 209 Intimidation requires proof that
(2997) threats were made to influence
another’ s actions.
Statev. Baugatz | Order 2000 Mont, LEXIS | Vagueness chdlenge to order
violaion 151 (2000) violation law rejected (term
“knowing” has generaly
understood meaning when used as
prerequiste for crimind
enforcement of order).
NE | Statev. Threet 502 N.W.2d 463 Vagueness and overbreadth clams
SchmailZ (1993), appeal rejected (“threats’ and “threatens”
dismissed, 534 are terms of common usage;
N.W.2d 743 threats to commit violent crime are
(1995) (lack of not protected speech).
appellate.
juridiction)
Statev. Bourke | Threst 464 N.W.2d 805 Vagueness claim rejected (phrase
(1991) “reckless disregard of therisk of
causing such terror...” isdefined by
prior cases defining reckless).
Statev. Mayo Threat 464 N.W.2d 798 Vagueness clam rgected (citing
(1991) Bourke).
Statev. Threet 340 N.W.2d 397 Void for vagueness (term “threat”
Hamilton (1983) is undefined; Model Pena Code
language requiring intent to
terrorize fataly omitted).
State v. Fisher Threat 343 N.W.2d 772 Void for vagueness (citing
(1984) Hamilton).
Statev. Threet 458 N.W.2d 239 Thereis no requirement in Statute
Sdtzman (1990) for intent to act on threst.
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NE | Statev. Kipf Telephone 450 N.W.2d 397 V agueness and overbreadth clams
cont. threat (1990) regjected (intent to harass without
any communication permissble
purpose is object of law. Phrase
“indecent, lewd lascivious or
obscene” has sexud connotation
but does not require Miller v.
California definition).
Langfordv. City | Harassment | 755 F. Supp. 1460 | Void for vagueness (term “annoy’
of Omaha (D. Néeb. 1989), Isvague, providing no standard for
appeal dismissed measuring whose sengtivity to use
without op., 978 to determine annoyance; terms
F.2d 1263 (8" Cir. | “legitimate’ and “obscene”
1992) communications are not defined by
ordinance). Vaguenessclam s
reglected for subsection making
unlawful repeated anonymous
communications (oecific intent to
harass saves ordinance).
NV | No cases
NH | No cases
NJ | Statev. Saking 695 A.2d 262 Overbreadth and vagueness clams
Saunders Harassment | (App. Div. 1997), regjected (nonverba expressive
cert. denied, 700 behavior such as “following” can

A.2d 881 (1997)

be banned; law does not reach
substantial amount of protected
acts. Terms “annoy” and “darm’
must be construed together as
prohibiting serious harassment
only; term “following” is commonly
understood. Specific intent
requirement further darifieslaw).
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NJ | Statev. Cardell | Stdking 723 A.2d 111 V agueness and overbreadth

cont. (Super. Ct. 2000) chdlenges rgected (Changein law
from specific to generd intent law
does not sgnificantly increase
scope of law’s coverage to
protected conduct, nor does
datute limit defendant’s ability to
go where he wisheswhere such
behavior will not result in behavior
creating fear of injury or degth.
Term “visud or physcd proximity”
IS not vague where statute makes
clear what type of conduct is
prohibited).

D.C.v.F.R Saking 670 A.2d 51 (App. | Prior conduct beforelaw’s
Domestic Div. 1996) implementation date can be
violence conddered in injunction
order proceedings.

Rumbauskasv. Intrusonon | 649 A.2d 853 Tort of intruson on secluson (as

Cantor seclusontort | (1994) from gaking) is governed by two-

year Satute of limitation as action
for persond injury, not injury to
rights of others (emotiona not
economic harm).

Grant v. Wright | Harassment | 536 A.2d 319 Single act does not meet Satutory
(App. Div.), certif. | requirement for “course of darming
denied, 546 A.2d | conduct” or “repeated acts.”

493 (1988)
Saev. Hoffman | Letter 695 A.2d 236 V agueness and overbreadth clams
harassment | (1997), rev'g, 676 | rejected as Statute interpreted
Protection A.2d 565 (App. (mailing of torn up court order to
order Div. 1996) edranged wifeisinsufficient

annoyance for harassment or
contempt of court using invasion of
privacy test, but may condtitute
harassment for victim of domegtic
abuse. Mailing violated protective
order againg “contact.”).
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NJ | Statev. Hoffman | Letter 676 A.2d 565 Harassment law covers
cont. harassment | (App. Div. 1996), | communicaion by mail. Term
aff'din part, rev'd | “annoyance’ meanscausng darm
inpart, 695 A.2d | or serious annoyance, not merely
236 (Sup. Ct. nettlesome.
1997)
Statev. J.T. Harassment | 683 A.2d 1166 Evidence of postioning sdf to be
protection (App. Div. 1996) seen on exit from house was
order “contact” violating order; course of
conduct may arise from sngle
incident of remaning inasingle
location with intent to harass.
Peraniov. Harassment | 654 A.2d 495 Harassment protection order is not
Peranio protection (App. Div. 1995) warranted where there is no intent
order to harass, notwithstanding darming
satements.
Corrente v. Harassment | 657 A.2d 440 Non-violent harassment is not
Corrente protection (App. Div. 1995) domestic violence warranting
order Issuance of protective order.
Roev. Roe Harassment | 601 A.2d 1201 Preponderance of evidence
protection (App. Div. 1992) standard is used for proving
order violations of court order.
NM | Statev. Duran Saking 966 P.2d 766 (Ct. | Double jeopardy occurs where
Harassment | App. 1998) same acts prove both stalking and
harassment, because same social
policies underlie both laws and no
sgnificant intent requirement exigts.
Void for vagueness chdlenge to
harassment law is rejected (person
of ordinary intelligence would
know acts were unlawful).
Saev. Gatis Telephone 730 P.2d 497 (Ct. | Vagueness and overbreadth claims
harassment | App. 1986) rglected (intent requirement

excdludesinnocent cdlsfrom law's
scope; law directed at conduct,
not speech. Intent requirement aso
negates any vagueness problems.
Moreover, law uses words of
common knowledge).
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NY | Peoplev. Saking 2000 N.Y. Misc. Statute does not require victim fear
Starkes LEXIS 311 (Crim. | for 3" degree stalking, only that
Ct. N.Y. City defendant intend to act in way as
2000) likdly to result in fear. Information
mugt dlege dl dements of saking
crime.
Peoplev. Payton | Staking 612 N.Y.S.2d 815 | Course of conduct defined to
(Crim. Ct. N.Y. mean a series of acts over a period
City 1994) of time, however short. Intention to
placevictim in fear is an dement of
gaking (menacing) crime.
Peoplev. Menacing 635NY.S.2d 928 | Course of conduct may last for
Murray (Crim. Ct. N.Y. short time (6 or 8 minutes) where
City 1995) thereis continuity of purposein
series of acts.
Peoplev. Munn | Harassment | 688 N.Y.S.2d 384 | Harassment statute covers threats
Threst (Crim. Ct. N.Y. posted on Internet newsgroup.
City 1999)
Peoplev. Dietze | Harassment | 549 N.E.2d 1166 Overbroad (law against annoying
(1989) datementsis not limited to “fighting
words’). Outburst without more is
not a serious threat covered by
law.
Peoplev. Wood | Harassment | 464 N.Y.S.2d 738 | Course of conduct must be more
(1983) than isolated act.
Peoplev. Viau Harassment | 409 N.E.2d 1376 | Citizen band radio harassment is
(1980) not covered by law directed at
telephone or written
communication harassmen.
Peoplev. Hogan | Harassment | 664 N.Y.S.2d 204 | Harassment requires course of

(Crim. Ct. N.Y.
City 1997)

conduct that is more than isolated
acts. Protective order to avoid
harassment refers to Penal Code;
expanded definition would be
conditutionaly vague (fallure to
give notice).
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NY | Peoplev. Harassment | 546 N.Y.S.2d 755 | Due process clam that defendant
cont. | Forman protection (Crim. Ct. N.Y. has right to hearing before issuance
order City 1989) of crimind no-contact order asa
condition of bail rleaseis rgjected
(emergency nature of order
precludes pre-issuance hearing as
long as prompt gpped available.
Danger of intimidation or injury
standard is not vague. Order to
“refrain from offengve conduct” is
too vague for contempt
enforcement.
Peoplev. Lamb | Harassment | 384 N.Y.S.2d 929 | Vaguenessclam rgected (citing
(City. Ct. Peoplev. Harvey, 123 N.E.2d
Rochester 1976) 81 (1954).
Peoplev. Trdli Harassment | 387 N.Y.S.2d 37 Course of conduct does not
(App. Term 1976) | require repested harassing acts.
Peoplev. Shack | Tdephone 86 N.Y.2d 529 First Amendment, overbreadth,
harassment (1995) and vagueness clams rgected (law
regulates only conduct and
excludes “legitimate
communications;” phrase “without
legitimate purpose’ is commonly
understood to mean without
expression of ideas other than
threats).
Peoplev. Telephone 661 N.Y.S.2d 436 | Free speech clam rgected (citing
Cdadwdl harassment | (App. Term. 1997), | Shack).
appeal denied, 89
N.Y.2d 1033
(21997)
Peoplev. Smith | Teephone 392 N.Y.S.2d 968 | Vagueness and overbreadth clams
harassment (App. Term), cert. | rejected (defendant’s behavior fits
denied, 434 U.S. within hard core of statute’s bar;
920 (1977) telephone harassment isaform of

trepass, lacking congtitutiond
protection). Statute construed to
prohibit only acts likely to annoy or
aarm done with intent to harass.
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NY | Peoplev. Wood | Teephone 698 N.Y.S.2d 122 | Family Court civil finding of
cont. harassment | (App. Div. 1999) contempt provides Double
Protection Jeopardy bar to City Court
order crimina contempt proceeding
where same actions underlie both
proceedings. Charging five
different acts of telephone
harassment is okay even where
cdlsmade closeintime,
Peoplev. Telephone 600 N.Y.S.2d 900 | A pattern of repeated cdlsisonly
Portnoy harassment | (Crim. Ct. N.Y. means of inferring harassment
City. 1993) intent, no pattern in instant case
with only four calsin two weeks.
Peoplev. Zullo | Telephone 650 N.Y.S.2d 926 | Singleisolaed incident not
harassment (Digt. Ct. Nassau aufficient to condtitute harassment.
Cnty. 1996)
Peoplev. Telephone 556 N.Y.S.2d 231 | Overbreadth claim rejected (law
Miguez harassment (Crim. Ct. N.Y. bars private not public
City 1990), aff'd, communication; Dietz not
590 N.Y.S.2d 156 | controlling). Messages | eft on
(App. Term 1992) | answering machine congtitute
communication under statute.
Peoplev. Telephone 556 N.Y.S.2d 441 | Communicating in amanner likey
Barhan harassment | (Crim. Ct. N.Y. to cause annoyance or harm may
City 1990) be proven by either one or severd
cdlsover time.
Peoplev. Telephone 689 N.Y.S.2d 363 | Singlecdl can conditute
Liberato harassment (NY City Crim. Ct. | harassment wherethereisno
1999) legitimate purpose for cal, only
threats and intimidating utterances.
Peoplev. Telephone 656 N.Y.S.2d 822 | Aggravated harassment requires
Rusciano harassment (Just. Ct. communication; telephone cdls
Westchester must be completed cals While
County 1997) course of conduct is needed for

ample harassment, Sngle darming
communication can be aggravated
harassment.
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NC | Statev. Ferebee | Stdking 529 S.E.2d 686 Saking law making warning to
(Ct. App. 2000) desist an dement of crimeis not
complied with by erroneous entry
into evidence of acts occurring
before warning
Statev. Threat 247 S.E.2d 8 (Ct. Conditiond threst is covered by
Roberson App. 1978) law where condition was without
legd authority.
Radford v. Telephone 446 F. Supp. 608 | Overbroad (laws bars not only
Webb threat and (W.D.N.C. 1978), | obscenity, but dso merely vulgar
harassment | aff'd, 596 F.2d or profane communications).
1205 (4th Cir.
1979)
State v. Camp Telephone 295 S.E.2d 766 Overbreadth and vagueness clams
harassment (Ct. App. 1982), rgjected (law prohibits conduct,
appeal dismissed, | not speech; law adequately
299 S.E.2d 216 warns).
(1982)
Inre Smmons Telephone 210 SEE.2d 84 (Ct. | Vagueness and overbreadth clams
harassment | App. 1974) rejected (appropriate and
aufficiently narrowed law).
Statev. Boone | Teephone 340 S.E.2d 527 Term “repeatedly” does not require
harassment (Ct. App. 1986), more than one cal per day.
cert. denied, 347
S.E.2d 442 (1986)
ND | Svedbergv. Saking 525 N.W.2d 678 Disorderly conduct order is not
Stamness protection (1994) Frg Amendment violation
order (“fighting words” when used to 14
year old boy). Phrase “reasonable
grounds’ is equated with probable
cause standard for issuing order.
Statev. Olson Threet 552 N.W.2d 362 Threat was made to third party in
(1996) reckless disregard of possihility it
would be communicated to victim.
Statev. Carlson | Threat 559 N.W.2d 802 Intent relates to putting fear into,
(1997) rather than intending to actudly
carry out thredt.
Statev. Touche | Threat 549 N.W.2d 193 Testimony about protective order
(1996) may be used to show victim fear.
ND 506 N.W.2d 404 Assault isnot “lesser included”
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cont. | Statev. Hond| Thresat (1993) offense of terrorizing.
Wishnatsky v. Harassment | 560 N.W.2d 878 Disorderly conduct protection
Huey protection (1997), aff'd, 584 | order failsfor failure to show
order N.W.2d 859 (Ct. pattern of intimidation; two
App. 1998) instances of meeting by
happenstance is not enough.
Cavev. Wetzd | Harassment | 545 N.W.2d 149 Phrase "reasonable grounds to
protection (1996) believe” is equated with probable
order cause in determining whether
injunction should issue.
Williamsv. Harassment | 536 N.W.2d 383 Conclusory clams of thrests or
Spilovoy protection (1995) harassment without factua detall
order showing harassment do not
support issuance of no-contact
order.
State v. Monson | Probation 518 N.w.2d 171 Term “contact” is defined to
no- contact (1994) exclude attendance at public
order forum; contact means
communication or coming together.
OH | City of Toledov. | Stalking 2000 Ohio App. Free speech claim rgected (liberty
Emery LEXIS 2880 (Ct. rights to videotgpe victims are
App. 2000) superseded by latter’sright to

privacy). Direct thregt of harmis
not required; it is enough to show
series of actslikely to result in fear
of harm.
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OH | Statev. Smith Saking 709 N.E.2d 1245 Frg Amendment chalenge
cont. (Ct. App. 1998) rejected (law regulates conduct not
speech). Vagueness and
overbreadth clamsrgjected (term
“pattern of conduct” issmple and
easy to understand; Scienter
requirement vitiates any other daim
of vagueness. Whatever First
Amendment protection for
picketing exists, defendant crossed
the line in uttering threets).
Picketing activity can be acts
condtituting statutory “course of
conduct. Explicit threats are not
required. Expert testimony is not
required to prove menta distress.”
Statev. Schwab | Staking 695 N.E.2d 801 Vagueness claim rejected (phrase
(Ct. App. 1997) “mentd didress’ sufficiently clear).
Expert testimony is not needed to
prove mentd distress.
Statev. Saking 1995 WL 491104 | Vagueness and overbreadth clams
Francway (Ct. App), dso, rejected (phrase “menta distress’
1995 Ohio App. issufficient to put defendant on
LEXIS 3384 notice; no unconditutiona
(1995, rev. denied, | redtriction on right to travel).
659 N.E.2d 313
(1996)
Statev. Dario Saking 665 N.E.2d 759 V agueness and overbreadth clams

(Ct. App. 1995)

rejected (knowing or intent
requirement results in defendant
being aware that conduct will result
in another’s fear; saking is not
protected behavior) (phrase
“pattern of conduct” is defined by
datute while phrase “closdy

related in time” was sufficiently
clear to ordinary persons).
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OH | Saev. Heming | Stdking 1996 WL 100962 | Vaguenessclam rgected. (citing
cont. (Ct. App. 1996), Francway)
dismissed, appeal
not allowed, 669
N.E.2d 856 (1996)
Statev. Benner | Stdking 644 N.E.2d 1130 | Vaguenessclam rgected (not
(Ct. App. 1994) facidly void and conduct is not
protected speech).
Statev. Bilder Staking 651 N.E.2d 502 Overbreadth claim rgected
(Ct. App. 1994), (stalking is not protected conduct).
dismissed, 649 Two confrontations closely related
N.E.2d 278 in time condtituted “pattern of
(1995), stay conduct” under law. Expert
denied, 651 testimony is not needed to prove
N.E.2d 1013 mental distress.
(1995), cert.
denied, 516 U.S.
1009 (1995),
reaff'd, 1996 Ohio
App. LEX1S 4837
(1996)
City of Dayton Saking 646 N.E.2d 917 Vagueness and overbreadth clams
v. Smith (Mun. Ct. Dayton rejected (phrase “pattern of
1994) conduct” is adequately defined by
daute; no subgantia infringement
shown).
Satev. Hart Saking 2000 Ohio App. Evidence of psychologica
LEXIS 5796 (Ct. treatment is not required to prove
App. 2000) mentd distress.
Statev. Saking 2000 Ohio App. Prior acts admissible to prove
Hagrimson LEXIS 5162 (Ct. gaking wherethey “tend to show”
App. 2000) intent, motive etc., snce they show
the factual background needed to
understand what occurred.
Statev. Tichon | Saking 658 N.E.2d 16 (Ct. | Mentd distress may be proven
App.), appeal without expert testimony.
dismissed, 654
N.W.2d 986
(1995)
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OH | Satev. Saking 94 WL 476462 Law requires awareness that
cont. | Wasmire (Ct. App. 1994) conduct will cause harm and fear
and that actions were directed at
the victim.

Lindsay v. Saking 2000 WL 1268810 | Due process chalengeto

Jackson order (Ct. App. 2000) procedures used before issuance

of protection order upheld (one
day notice of hearing insufficient to
prepare defense and failure to
inform defendant of right to cross
examine undermined “full hearing”
requirement of statute).
Preponderance of evidence
standard gpplicable in protection
order cases.

Statev. Manny | Threat 1992 WL 113246 | Threat may be madeto third party

(Ct. App. 1992) where defendant “knows’ that it
will be communicated to victim.

Statev. Denis Threst 678 N.E.2d 996 Proof of victim fear is required.

(Ct. App.), affd,
1996 Ohio App.
LEXIS 5498
(1996)

Fdtonv. Fdton | Harassment | 679 N.E.2d 672 Court may issue protective order
protective (2997) even where divorce decree aready
order orders no harassment, since new

order gains more protection from
police. Preponderance of evidence
standard used for issuing order.

State v. Gibbs Telephone 730 N.E.2d 1027 | Overbreadth clam rgected on
harassment (Ct. App. 1999) privacy grounds where statute

makes crimina atelephone cdll
made despite request not to call,
regardiess of any legitimate nature
of cdl content.

Statev. Telephone 456 N.E.2d 1269 | Vaguenessclam reected (statute

Mollenkopf harassment (Ct. App. 1982) gave sufficient notice).

Statev. Bonifas | Telephone 632 N.E.2d 531 Intent to harass, not subjective
harassment (Ct. App. 1993) annoyance of victim; it must be

proven.
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OK

Statev.
Saunders

Stalking

886 P.2d 496 (Ct.
Crim. App. 1994)

Vagueness clam regected (intent
“triggers’ law; rebuttable
presumption of intent from victim
request to discontinue behavior is
rationd).

OR

Statev. Rangd

Stalking

977 P.2d 379
(1999)

Overbreadth claim rgected (law
focuses on effects achieved by
Speech: athreat, athough not
directly specified, is permitted by
Firg Amendment where law also
requires ability to carry out threst,
expression of intent to carry out
threat, and reasonable person
standard for fear).

State v. Maxwdl

Saking
Saking
protection
order

998 P.2d 680 (Ct.
App. 2000)

Vagueness chalenge to terms of
protection order rgjected (phrase
“visud or physical presence’ has
plain and ordinary meaning).
Defendant knew when entering a
room where victim was that he
was capable of being seen by
victim. Words are required to
prove threast where smple
presence results in fear. Order
violation does not require evidence
of threet.

Hanzov.
deParrie

Saking
protection
order

953 P.2d 1130 (Ct.
App. 1998)

Overbroad as applied (abortion
protester “contacts’ involved
expression that do not condtitute a
threat and were not “unwanted”
under Satute that requires
“threat”).

Shook v. Ackert

Saking
protection
order

952 P.2d 1044 (Ct.
App. 1998)

Overbreadth claim rejected
(statute authorizing protection
order isnot facialy overbroad in
its specification of what the order
contents may be, since court will
determine on case-by-case basis
what communication is
condtitutionaly permitted).
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OR | Delgadov. Saking 934 P.2d 1132 (Ct. | Vaguenessclam rgected (terms
cont. | Souders protection App. 1997), rev. “contact,” “darm,” and “persona
order granted, 943 P.2d | safety” are not vague). Statute
633 (1997) does not abridge right of travel.

Statev. Norris- | Staking 894 P.2d 1221 (Ct. | Void for vagueness (phrase

Romine protection App.), rev. denied, | “without legitimate purpose’ is not
order 900 P.2d 509 sdf-explanatory and lacks

(1995) aufficient warning of what is
barred).

Statev. Orton Saking 904 P.2d 179 (Ct. | Void for vagueness (phrase
protection App. 1995) “without legitimate purpose’ for
order judging post-issuance behavior is
Contempt vague, citing Norris-Romine).

Collaterd bar doctrine does not
defeat clam that order provisonis
vague.

Starr v. Eccles Saking 900 P.2d 1068 (Ct. | Void for vagueness (citing Norris-
protection App. 1995) Romine for ruling that “legitimate
order purpose’ phrase is vague).

Boydv. Essn Saking 12 P.3d 1003 (Ct. | Rangd dictum about expressive
protection App. 2000) contacts raising 1% Amendment
order Issues is not present where record

shows 3 non-expressive contacts
judtifying order issuance.
Reasonable fear shown where
defendant had history of violence.

Johnson v. Saking 902 P.2d 1209 (Ct. | Right of counsdl does not apply to

McGrew protection App.), rev. denied, | apped of protection order
order 907 P.2d 248 violation proceeding (civil, not

(1995) crimina, prosecution).

Wayt v. Goff Saking 956 P.2d 1063 (Ct. | Police officer did not indicate
protection App. 1998) contacts were unwanted to meet
order datutory requirements for

injunction.

InreDompding | Menacing 171 Or. App. 692, | Menacing law use of term

2000 WL 1874106
(Ct. App. 2000)

“imminent” threat does not require
actud immediacy, but may be
merdy “near a hand.,” within next
few hours.
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OR

cont.

Statev. Moyle

Telephone
threat

705 P.2d 740
(1985) (en banc)

V agueness and overbreadth clams
rejected (threats not protected
Speech as datuteisinterpretatively
limited: there must be reasonable
fear and intent to provoke this fear;
fear of violence againg family
limited to fdonious acts. Term
“darm” interpreted to mean fear
from danger due to threet of felony
violence; other terms are defined in
Code. Intent implied in law.) There
must be actud thresat to exclude
protected hyperbole, rhetorica
excess, and impotent expressons
of anger.

Statev.
Harrington

Harassment

680 P.2d 666 (Ct.
App.), rev. denied,
685 P.21d 998
(1984)

Overbroad (statute punishes
speech regardless of intent or

effect on listener, it goes beyond
fighting words to “likely to provoke
adisorderly response.”

State v.
Sanderson

Harassment

575 P.2d 1025 (Ct.
App. 1978)

Void for vagueness (terms “darms’
and “serioudy annoys” are vague;
latter isa“dragnet” provison not
subject to judicid limiting).

Statev.
Harrington

Harassment

680 P.2d 666 (Ct.
App. 1984)

Overbroad (statute punishes
speech regardless of intent or
effect on listener, it goes beyond
fighting words thet are “likely to
provoke a disorderly response.”

Statev. Ray

Telephone
harassment

733 P.2d 28
(1987)

Void for vagueness and overbroad
(law reachestoo far, even to
recipient of cal if heisthe one
using annoying language. Use of
Miller-three part definition of
obscenity delegatesto jury to be
used to determine what is
forbidden).
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OR | Satev. Blar Telephone 601 P.2d 766 Void for vagueness (phrase “likdy
cont. harassment (1979) (en banc) to cause dlarm’ is too broad.
Statute lacks any requirement of
actua harm or fear.).
Statev. Hibbard | Telephone 823 P.2d 989 (Ct. | Overbreadth and vagueness claims
harassment | App. 1991) regjected (law focuses on
telephoning conduct not speech;
dictathat cdl must have no
purpose to communicate. Law is
not vague (citing Lowery).
Statev. Lowery | Teephone 693 P.2d 1343 (Ct. | Vagueness clam rgected (no merit
harassment | App. 1985) (per to clam).
curium)
Statev. Larsen Telephone 588 P.2d 41 (Ct. Vaguenessclam rgected (law is
harassment | App. 1978) directed at specific conduct of
using telephone with intent to
harass).
Satev. Zeit Telephone 539 P.2d 1130 (Ct. | Vaguenessclaim regjected (person
harassment App. 1975) of common intelligence would
know law was violated).
Statev. Sdlinger | Telephone 504 P.2d 1383 (Ct. | Vagueness clam rgected (Satute
harassment | App. 1972) provides adequate notice of
prohibited conduct. Law is
intended to cover batteries).
State v. Norgard | Telephone (1999), 967 P.2d Use of answering machineto
harassment | 499 (Ct. App. replay messages meets statutory
1998) (en banc), requirement that defendant “cause”
rev. denied, 1999 | victimto answer cdl.
Ore. LEXIS 436
(1999)
Statev. Lopez Telephone 949 P.2d 1237 (Ct. | Husband answering telephone for
harassment | App. 1997), rev. victim does not meet statutory
denied, 326 Or requirement “caused” victim to
465 (1998) answer cdl.
Statev. Wilson | Teephone 724 P.2d 840 (Ct. | Law requiresvictimto be actudly
harassment | App. 1986), rev. placed in fear.
denied, 732 P.2d
915 (1987)
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PA | Commw. v. Saking 668 A.2d 164 V agueness and overbreadth clams
Schierscher Harassment | (Super. Ct. 1995), | rgected (harassment law upheld,
appeal denied, 688 | dting Duncan. Stalking is not
A.2d 171 (1997) protected behavior: “speech
designed to coerce through fear
and intimidetion” is not protected).
Commw. V. Saking 691 A.2d 472 Double jeopardy claim rejected
Roefaro (Super. Ct. 1997) (evidence of prior convictionsis
admissible to prove course of
conduct dement of gaking crime
snce otherwise defendant would
get one “free gak” following
gaking conviction).
Commw. V. Saking 689 A.2d 238 Overbreadth claim rejected (intent
Miller Domestic (Super. Ct. 1997), | requirement obviates such a
violence appeal denied, 695 | finding). Order does not violate
order A.2d 785 (1997) condtitutiond right to travel (no
intrastate right to travel). Intent to
cause “subgtantia emotiond
distress’ may be inferred from
defendant’ s conduct.
Commw. V. Saking 737 A.2d 797 Testimony about prior attempt to
Davis (Super. Ct. 1999) hit victim with car isadmissble as
evidence of pattern of behavior
and not excludable as “prior bad
act”
Commw. v. Saking 729 A.2d 608 Each act involved in the staking
Leach (Super. Ct. 1999) may be a separate count of
gdking in an indictment even
where each act is part of course of
conduct making up staking, snce
each new act creates a new course
of conduct.
Commw. V. Saking 653 A.2d 706 Proof of no legitimate purposeis
Urrutia (Super. Ct. 1995), | not required, contra harassment

appeal denied, 661
A.2d 873 (1995)

law. Evidence of civil protection
order may be used to show intent
and course of conduct.
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PA | Commw. V. Saking 2001 PA.. Super. A following that was interrupted
cont. | Johnson 60, 2001 Pa. and a separate surveillance on the
Super. LEXIS 193 | sameday congtitute a course of
(Supoer. Ct. 2001) | action involving 2 separate acts.
Commw. V. Saking 725A.2d 191 Harassment islesser included
Reese Harassment | (Super. Ct. 1999), | offense of saking.
appeal denied, July
9, 1999, 1999 Pa.
LEXIS 1947
(1999)
Commw. V. Threat 429 A.2d 1180 Vagueness clam rgected
Green (Super. Ct. 1981) (“terrorize” activity is described
with requisite precision.
Commw. V. Threat 426 A.2d 130 Vagueness clams regjected (statute
Bunting (Super. Ct. 1981) | givesfar warning).
Commw. V. Threet 664 A.2d 123 Evidence is not needed to prove
Keley (Super. Ct. 1995), | victim was actudly frightened.
appeal denied, 674 | Threst to third party wasdonein
A.2d 1068 (1996) | recklessdisregard of risk of
causing terror; intent to terrorize
may be inferred.
Commw. V. Threat 684 A.2d 597 Neither ability to carry out threst
Tizer (Super. Ct. 1996) nor victim belief thet threet will be
carried out is essentid element of
terrorizing. Spur of the moment
defense for threats made in anger
IS not gpplicable where no
argument in progress and victim
made no threats of any sort.
Commw. V. Threet 649 A.2d 991 Threats through third party (911
Canclla (Super. Ct. 1994) cal) were done in reckless
disregard of risk of causing terror.
Commw. V. Threet 625 A.2d 1215 Threat through third party was
Campbdl (Super. Ct. 1993) donein reckless disregard of

causing terror. Intent to cause
terror is controlling, not whether
threat fully understood.
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PA | Commw. v. Threat 582 A.2d 1352 Spur of moment/excited utterance
cont. | Hudgens (Super. Ct. 1990) defense that threat made in anger
during dispute is not available
where victim made no thregats of
any kind and weapon brandished.
Ability to carry out threat is not
required.
Commw. V. Threat 525 A.2d 373 Neither ability to act nor actud
AnnesKi (Super. Ct.), victim fear is required by statute.
appeal denied, 532 | Spur of moment threet madein
A.2d 19 (1987) trangtory anger is not covered by
law.
Commw. V. Threat 442 A.2d 826 Spur of moment anger leading to
Kidd (Super. Ct. 1982) | threat may undercut actud intent to
cause fear.
Commw. V. Threat 445 A.2d 796 Intent to carry out threet is not part
Hardwick (Super. Ct. 1982) | of crime, only intent to terrorizeis
needed.
Commw. V. Threst 423 A.2d 423 Threst to commit crime of violence
Ferrer (Super. Ct. 1980) may be inferred from speech.
Commw. V. Threst 407 A.2d 1328 Statute does not require that there
Adhford (Super. Ct. 1979) be a present ability to carry out
threst.
Commw. V. Harassment | 363 A.2d 803 Vagueness and overbreadth clams
Duncan (Super. Ct. 1976) rgjected (no political content to
gpeech in ingtant case. Statutory
requirement for intent undercuts
clam). Spesking can condtitute
course of conduct under
harassment law.
Commw. V. Harassment | 722 A.2d 1098 Harassment is not lesser included
Townley (Super. Ct. 1998) offense within assault, where the

former requires intent, but the |atter
crime does not.
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PA

cont.

Commw. V.
Hendrickson

Harassment

by fax

724 A.2d 315
(1999)

V agueness and overbreadth clams
rejected (statute directed at
conduct, not content of speech;
intent requirement limits
overbreadth possbility; common
meanings of Satutory terms
aufficient to give warning,
especidly where intent requirement
to harassis part of law).

Commw. V.
Lewis

Telephone
harassment

30Pa D. & C.2d
133 (1962)

V agueness and overbreadth clams
rejected (obscenity is not
protected speech).

RI

State v. Fonesca

Stalking

670 A.2d 1237
(1996)

Vagueness clams rgected (phrase
“repeatedly follows or harasses’ is
not vague and does not potentialy
require two series of harassng
acts).

State v. Breen

Stalking

673A.2d 75
(1996)

Condtitutiondity chdlenge rgected
(ating Fonseca).

SC

State v. Prince

Salking

517 S.E.2d 229 Ct.
App. 1999)

Acts of property damage are acts
of violence for purposes of
enhanced aggravated stalking
charge.

Statev. Brown

Telephone
harasament

266 S.E.2d 64
(1980)

Vagueness and overbreadth clams
regjected (law isinterpreted to
require evidence of sole intent to
make obscene, threatening, or
harassng cdls).

SD

Satev. McGill

Saking

536 N.W.2d 89
(1995)

Vagueness dlam regjected (terms
“willfu,” “mdicioudy,”
“repeatedly,” “follows” and harass’
are not vague because they arein
COMMOoN usage, citing decisonsin
other states).

Statev. Hoxie

Salking

963 SW.2d
(1998)

Rule requiring State to narrow
dlegations from among numerous
clamed actions testimony
(“election’) that appliesto single
act chargeis not applicable to
gaking, which subsumes a series
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SD | Statev. Hauge Letter 547 N.wW.2d 173 Firs¢ Amendment and overbreadth
cont. harassment | (1996) challenges rgiected (protection
Protection orders serve valid purpose of
order protecting the vulnerable. If order
were potentialy overbroad, proper
challenge was to seek order
modification, not its violation).
Statev. Diede Telephone 319 N.w.2d 818 V agueness, overbreadth clams
harassment (1982) rejected (“repeated” means more
than one cdl; term “anonymous” is
not vague).
TN | Statev. Lakatos | Telephone 900 S.w.2d 699 Vagueness and overbreadth claims
harassment (Ct. Crim. App. rejected (phrase “without a
1994) legitimate purpose of
communication’ islimited by intent
and darm requirements. Law
regulates conduct not speech).
State v. Carter Telephone 687 S.W.2d 292 Vagueness claim rgected (words
harassment (Ct. Crim. App. “lewd, lascivious, and obscene” are
1984) sufficient descriptions).
TX | Longv. State Saking 931 S.w.2d 285 Void for vagueness, (Satute needs
(Ct. Crim. App. reasonable fear and knowing
1996) clauses, predicate act nexus to
gaking ismissng).
Clementsv. Saking 19 SW.3d 442 Vagueness and overbreadth clams
State (Ct. App. 2000) rgjected (law specifies what
conduct is prohibited and includes
intent provison. Attempt to “save”
marriage is not condtitutionaly
protected conduct requiring close
scrutiny of law). Events occurring
before law's enactment are
admissible as showing victim Sate
of mind; this does not congtitute
element of crime.
Escobedo v. Saking 2000 WL 795307 | Vagueness and state due process
State (Ct. App. 2000) challenges rgected (person of

ordinary intelligence knows what
law means).
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TX | Poteet v. State Order 957 SW.2d 165 Service of order presumed where
cont. violaion (Ct. App. 1997) defendant in court when order
Threat issued and had waived court
reporter where only record of
service would come from court
record. Threat intent may be
inferred from actions.
Gonzaesv. Threat 2000 Tex. App. Uncertainty about when threat
State LEXIS 5555 (Ct. would be carried out does not
App. 2000) undercut “imminent threet”
language.
Duesv. State Threet 634 SW.2d 304 Present inability to carry out threat
(Ct. Crim. App. isirrdevant and victim fear
1982) irrdlevant to defendant intent to
terrorize.
Gonzdesv. Threat 2000 Tex. App. Victim fear is not an dement of
State LEXIS 5555 (Ct. crime; only defendant intent to
App. 2000) create fear. Victim fear may be
relevant to immediacy of threet, an
element of crime.
Cook v. State Threst 940 S.W.2d 344 Intent isinferred from acts, words,
(Ct. App. 1997) and conduct; conditional threet is
covered where there is proximity
between condition and threstened
harm.
Bryantv. State | Threat 905 SW.2d 457 Conditiond threat based on future
(Ct. App. 1995) actsis not within statute's
requirement for fear of “imminent”
danger.
Georgev. State | Thresat 841 S.w.2d 544 Defendant intent can not be
(Ct. App. 1992), inferred from victim response,
aff'don snce actud fear isnot required.
discretionary Ability or intention to carry out
review, 890 threst isirrdlevant.
S.w.2d 73 (1994
Ct. Crim. App.)
Webb v. State Retdiation 991 S.w.2d 408 Vagueness and overbreadth clams
(threats) (Ct. App. 1999) regjected (thregt is not protected

speech; conditiond threat based
upon position as potentid witness
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IS reasonable interpretation of
datutory term “retaiate’).
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TX | Puckettv. State | Retdidtion 801 SW.2d 188 Clam of Frs Amendment
cont. (Ct. App. 1990) protection as gpplied to facts of
case rgjected (threats are not
protected speech).
Kramer v. Price | Harassment | 712 F.2d 174 (5" | Void for vagueness (terms “annoy”
Cir. 1983), onreh, | and “darnt” have not been
723 F.2d 1164 (5th | construed by state courts that
Cir. 1984) (per would limit their scope; hence, it is
curium) (vacating unclear what standard to use to
pand opinion on measure annoyance).
other grounds and
afirming decison)
May v. State Telephone 765 S.W.2d 438 Void for vagueness (crime
harassment | (Ct. Crim. App. depends upon sengtivity of victim,
1989) (en banc) rather than use of reasonable
person; terms “annoys’ and
“darms’ are not defined).
Townsend v. Telephone 1999 Tex. App. V agueness and overbreadth clams
State harassment LEX1S 9561 (Ct. rejected (citing DeWillis).
App. 1999)
DeWillisv. State | Teephone 951 S.\W.2d 212 Vagueness clam rejected (new
harassment (Ct. App. 1997) law specificaly defines the conduct
(habeas denid), necessary to harass, reasonable
direct appeal aff'd, | person standard isimplied in use of
1998 Tex. App. term “another.”
LEX1S 431 (Ct.
App. 1998)
Bader v. State Telephone 773 SW.2d 769 Vagueness and overbreadth clams
harassment (Ct. App. 1989) rejected (phrase “what darms

people” is adequately defined; use
of reasonable standard provides
measure for law).
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TX | Alobadi v. State | Telephone 433 S\W.2d 440 Equd protection clam denied
cont. harassment (Ct. Crim. App.), (claim that statutory exception to
cert. denied, 393 its gpplication for legitimate
U.S. 943 (1968) communications discriminates by
permitting one class of cdlersto
use obscene language, but not
another, misreads statute;
chalenged phrase refers to
harassng communications only).
Manemann v. Telephone 878 SW.2d 334 Objective test to be used to
State harassment (Ct. App. 1994) measure threat. Threats may be
implicit. Ability to act isnot
required by law.
Kramer v. State | Letter 605 S.W.2d 861 Vagueness and overbreadth clams
harassment (Ct. Crim. App. regjected (terms “coarse” and
1980) “offengve” are not vague since
core of law isintent to harass thus
preventing subjective standard of
blame. Law does not deal with
public communication.).

UT | SatLakeCity v. | Sdking 935 P.2d 1259 (Ct. | Vagueness and overbreadth claims

Lopez App. 1997) regjected (phrase “emationd
distress’ is defined by tort law to
mean outrageous and intolerable
behavior. Law isdirected at
threatening, not innocent
associations.

Statev. Threst 988 P.2d 452 (Ct. | Victimfear isnot an dement of

Spainhower App. 1999) crime, dthough it can be
considered by jury.

VT | Statev. Goyette | Harassment | 691 A.2d 1064 Vadlidity of scope of protective
protection (1997) order based on stipulations of fact
order may not be collateraly attacked in

crimind trid.

Statev. Wilcox | Teephone 628 A.2d 924 Intent to harass must exist when

harassment (1993) telephone cdl is made rather than

risng during conversation, athough
intent to harass need not be sole
purpose of call.
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VA | Pakerv. Saking 485 S.E.2d 150 V agueness, overbreadth clams
Commw. (Ct. App. 1997), rejected with reasonable fear and
cert. denied, 118 knowing provisions (adequatdy
S.Ct. 1510 (1998) | inform of law's proscription).
Woolfolk v. Saking 447 SE.2d 530 Vagueness and overbreadth clams
Commw. (Ct. App. (1994) rejected (reasonable, great distress
meaning given to “emotiond stress’
language. Statute construed to
include “having no legitimate
purpose”).
Bowenv. Saking 499 S.E.2d 20 (Ct. | Statute requires actual knowledge
Commw. App. 1998) of victim fear, rather than
reasonably should have known.
Perkinsv. Threat 402 S.E.2d 229 V agueness chdlenge regjected.
Commw. (Ct. App. 1991)
Jonesv. Threst 1999 Va. App. It isfor the jury to determine
Commw. (arson) LEXIS 127 (Ct. credibility where victim ddays
App. 1999) report of threst to police.
Wyaett v. Threst 1998 Va App. Victim delay in reporting threst
Commw. (arson) LEXIS 167 (Ct. goesto credibility of testimony
App. 1998) about fear, rather than proving
unconcern.
Henry v. Threat 1997 Va. App. Evidence of prior bad acts
Commw. (arson) LEX1S 404 (Ct. subsequent to threet isadmissible
App. 1997) to show reasonableness of victim
fear.
Saundersv. Letter threat | 523 S.E.2d 509 Statute requires proof of mensre,
Commw. (Ct. App. 2000) not maice, for crimind intent.
Johnson v. Harassment | 465 S.E.2d 815 Harassment by landlord in violation
Marced (Ct. App. 1996) of protective order is equated to
common law trespass as a cause
of action.
Walker v. Tdephone | 523 F.2d 3 (4" Overbroad (application of statute
Dillard harassment Cir.), cert. denied, | isnot limited to caler; use of terms
423 U.S. 906 “vulgar” and “profane” is
(2975) undefined).
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WA | Statev. Lee Saking 957 P.2d 741 V agueness and overbreadth clams
(1998), aff'g, 917 | reected (thereisno
P.2d 159 (Ct. App | condtitutionaly protected right to
1996) travel under First Amendment.
Term “follows’ is not vague; no
right to follow another: “without
lawful authority” isavdid
goplication to following).
Satev. Aindie | Saking 11 P.3d 318 (Ct. Void for vagueness challenge
App. 2000) regjected (person of ordinary
understanding would have known
that he was gtaking).
State v. Petz Saking 1999 Wash. App. Frg Amendment dlaim of
LEXIS 1565 (Ct. protection for posting of flyers
App. 1999) regjected (non-traditiond politica
conduct, not speech, is regulated;
any potentid overbreadth may be
dedlt with on case-by-cases basis).
State v. Saking 1999 Wash. App. | Vagueness and overbreadth
Partowkia LEXIS 1228 (Ct. chdlengesrgected (citing Lee).
App. 1999)
Statev. Terry Saking 2000 Wash. App. | Defendant’s knowledge that
LEXIS 1886 (Ct. behavior would create fear and
App. 2000) knowing violation of protective
order congtitutes staking.
Statev. Wilson | Stalking 99 Wa. App. 1049; | Defendant knew or should have
2000 Wash. App. | known of wife’s fear from his
LEXIS 352 (Ct. erdic behavior in gopearing in
App. 2000) locations where she was despite
court order.
Statev. Saking 2000 Wash. App. Evidence was sufficient to show a
Clemonts LEXIS 220 (Ct. Specific person was target of the
App. 2000) gaking behavior.
Statev. Taylor Saking 2000 Wash. App. Court is not obligated to require
LEXIS 643 (Ct. defendant to plead not guilty by
App. 2000) reason of insanity.
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WA | Statev. Emery Saking 1999 Wash. App. Defendant’s taking advantage of
cont. sentencing LEXIS 1654 (Ct. position asemployeeto gain
App. 1999) information to facilitate staking
justifies enhanced sentence,
Statev. Alvarez | Thresat 904 P.2d 754 One act of harassment threet is
(2995) (en banc) sufficient without pattern of
conduct required.
Statev. Threet 676 P.2d 996 Vagueness clam rgected
Maciolek (1984) (en banc) (definition of “weapons’ and
weapon "use’ is understandable to
average person. Evenif “deadly
weapon’ is potentidly vaguein its
outer limits, no such problem exids
in this case).
Statev. IM. Threet 6P.3d 607 (Ct. State need not prove defendant
App. 2000) knew threat said to third person
would be transmitted to victim nor
that victim fear would resuilt.
City of Seattlev. | Threat 911 P.2d 1354 (Ct. | Defendant charged under statute
Allen App. 1996) directed at threat of future injury
may instead have actudly
committed assault by threat of
immediate injury.
Saev. Davila- | Threat 2000 Wash. App. E-mail threats are prosecuted
Mendez LEXIS 2461 (Ct. under general harassment law, not
App. 2000) telephone harassment law
City of Seettlev. | Telephone 767 P.2d 572 V agueness and overbreadth clams
Huff threat (1989) (en banc) rejected (non-public forum speech
over telephone may be regulated
even where non-fighting words
involved and are viewpoint neutrd.
Terms*“intimidate” “harass,” and
“torment” are narrowly defined,
intent requirement makes law even
less vague).
Statev. Pierce Telephone 1999 Wash. App. State need not prove victim fear
threet LEX1S 1231 (Ct. from threat.
App. 1999)
Statev. Savaria | Teephone 919 P.2d 1263 (Ct. | Victim fear need not be of precise
threat App. 1996) threst.
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WA | Statev. Smith Harassment | 759 P.2d 372 Vagueness clam rgected (phrase
cont. (1988) (en banc) “without lawful authority” isvalid,
because one can look to readily
ascertainable sources of law to test
conduct).
Satev. Williams | Harassment | 991 P.2d 107 (Ct. | Vagueness and overbreadth
App. 2000) challenges rejected (law does not
reach subgtantial amount of
protected speech due to intent,
“mdidous’ acts, and “reasonable
fear” provisons. Phrasg’'mentd
hedlth’ when read in context of law
gives adequate notice.
Statev. Cogello | Harassment | 2000 Wash. App. | Evidence of offer to immediately
LEXISS5 (Ct. App. | fight does not satisfy future harm
2000) element of harassment law.
Satev. Ragin Harassment | 972 P.2d 519 (Ct. | Evidence of prior bad actsis
evidence App. 1999) relevant to proving reasonable fear
element of harassment crime.
Satev. Klinke Harassment | 1999 Wash. App. Evidence of violation of protective
LEXIS 1614 (Ct. order is admissible to prove
App. 1999) element of crime, reasonable victim
fear.
City of Bellevue | Teephone 992 P.2d 496 Firs Amendment and vagueness
v. Lorang harassment (1999) (en banc) challenges upheld (term “profane”
to describe harassing speech has
religious connotation which is not
content neutrd. Language is no
guide to law enforcement
responding to complaint).
Statev. Telephone 888 P.2d 175 (Ct. | Vagueness and overbreadth clams
Alexander harassment | App. 1995) regjected (terms “embarrass and

"profane” are not overbroad.
Statute is not overbroad in toto
because it regulates conduct not
speech. Terms “anonymoudy” and
“repeatedly” arein common
usage).
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WA

cont.

State v. Dyson

Telephone
harassment

872 P.2d 1115 (Ct.
App. 1994)

V agueness and overbreadth clams
regjected (intent requirement makes
any impact on speech minimd,
epecidly soin view of itsfocuson
“Indecent” speech that isgiven
minima FHrst Amendment
protections. Phrase “extremdy
inconvenient hour” gives adequate
notice.).

City of Everett v.

Moore

Telephone
harassment

683 P.2d 617 (Ct.
App. 1984)

Void for vagueness and overbroad
(law provides no clear lineasto
what is crimind and what is not;
eg., dways coming late to
meetings can be serioudy
annoying, but not crimind) (Satute
not limited to telephone calls,
aarming behavior can have
legitimate purpose: eg., fire darm).

Perkinsv. State

Telephone
harassment

402 SE.2d 229
(Ct. App. 1991)

V agueness and overbreadth
chalenges rgiected (statute
interpreted to require mens re and
limited to obscene language; as
such law does not reach substantial
amount of protected speech. Intent
requirement ensures law provides
adequate notice.

City of
Redmond v.
Burkhart

Telephone
harassment

991 P.2d 717 (Ct.
App. 2000)

Law encompasses instances where
intent to harass arises during
telephone cdl, in addition to those
cdls where intent to harass was
basisfor making cal.

WV

Statev. Thorne

Harassment
Threat

333 S.E.2d 817,
cert. denied, 474
U.S. 996 (1985)

Overbreadth claim rejected
(statute does not prohibit
communicetive speech).

Thornev. Balley

Harassment

846 F.2d 241 (4th
Cir. 1988)

Overbreadth claim regjected
(statute criminalizes conduct, not

speech).
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Wi

State v. Rapey

Stalking

581 N.W.2d 593
(Ct. App. 1998);
1998 Wisc. App.
LEXIS 264 (1998)

V agueness and overbreadth
challenges rgjected (Statute
provides “fair notice,” dting
Ruesch; protected expresson is
not reached by law-amed at
intolerable behavior) Thereisno
violation of right to travel, citing
Ruesch.

Statev. Ruesch

Stalking

571 N.W.2d 898
(Ct. App. 1997)

Vagueness, overbreadth, and
equa protection claims regjected
(overbreadth doctrineis not
goplicable to right of intrastate
travel; intent and “reasonable
person’ standard defeats
vagueness chdlenge; exclusion for
labor picketing isrationd).

State v. Sveum

Stalking
Harassment

584 N.W.2d 137
(Ct. App. 1998)

Threats made prior to harassng
acts may be found by jury to
“accompany” harassing acts. Single
act provoking fear is sufficient to
prove fear from “course of
conduct.”

Bachowski v.
Sdamone

Harassment
protection
order

407 N.W.2d 533
(1987)

Vagueness and overbreadth
challenges rgected (provisons of
law requiring intent and absence of
any legitimate purpose, aswell as
course of conduct element,
provide specificity and ensure law
does not reach to protected
gpeech). Injunction was too broad
where its order included acts not
proven &t trid.

State v.
Schordie

Harassment
protection
order

570 N.W.2d 881
(Ct. App. 1997)

Attempt to run over victim dso
violated no-contact order.

State v. Clark

Harassment
protection
order

Unreported (Ct.
App. 1997)

Collaterd attack on harassment
order isnot permitted in crimina
violation proceeding.

KatieT. v. ugin
R

Harassment
protection

555 N.W. 2d 651
(Ct. App. 1996)

Student harassment order against
another student required

Appendix 4 - 74




order

gppointment of guardians ad litem
to be paid by county.

WI | Sarazinv. Harassment | 555 N.W.2d 411 Evidence of harassment is sufficient
cont. | Hudson protection (Ct. App. 1996) for order issuance.
order

Statev. Harassment | 537 N.W.2d 123 Trave condition of probation for

Nienharat protection (Ct. App. 1995) violaing harassment order upheld
order where order prohibits entry into

town where victim of telephone
harassment lives, remove
temptation rationale.

Statev. Bouzek | Harassment | 484 N.W.2d 362 Collaterd attack is not permitted
protection (Ct. App. 1992) agang underlying injunctionin
order crimina proceeding for its

violation.

Croop v. Harassment | 605 N.W.2d 664 Order provision againgt possession

Sweeney injunction (Ct. App. 1999) of firearm is not supported by

evidence when there was no
indication of past ownership of
gun.

Aderman v. Harassment | 587 N.W.2d 215 One act of harassment involving

Greenwood injunction (Ct. App. 1998) forceis sufficient basis for order

issuance.

Statev. Greene | Harassment | 573 NW2d 900 Violation of no-contact bail
injunction (Ct. App. 1997) condition is bail jumping; restitution

(table) to victim employer for coststo
protect victim struck down (only
vicimisdigible).

Statev. Dronso | Telephone 279 N.W.2d 710 Overbroad (phrase “intent to
harassment (Ct. App. 1979) annoy” is too encompassing,

because it includes communicative
gpeech not intended to annoy).
WY | Brock v. State Saking 981 P.2d 465 Vagueness and overbreadth
(1999) challenges rgjected (statute
provides adequate standard of

conduct; 2000 Tex. App. LEXIS
5555 (Ct. App. 2000) no
infringement of 1% Amendment
protected activities).
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WY | Gatonv. State | Staking 910 P.2d 1348 V agueness and overbreadth clams
cont. (1996) rejected (citing Luplow). It isnot a
denid of equd protection to
increase pendtiesfor gaking in
violation of probation condition
(valid public purposein this
classfication).
Luplow v. State | Staking 897 P.2d 463 V agueness and overbreadth clams
(1995) rejected (law is content neutral;
terms “ harass’ and “substantial”
are adequately defined by law and
term “emotiona distress’ is defined
by prior civil cases).
Vitv. State Civil ligbility | 909 P.2d 953 Vagueness and overbreadth clams
(1996) rejected (citing Luplow).
US | United Statesv. | Stdking 483 MJ 117 (Ct. Tedimony of former wife of
Sweeney App. Armed defendant’s stalking is admissble
Forces 1998) to prove gdking intent againgt
second wife.
United Statesv. | Interstate 1999 U.S. App. Tenth Amendment and vagueness
Young daking (18 | LEX1S32721 (4" | challenges rejected (statute
U.S.C Cir. 1999) contains interdate travel
2261A) requirement; defendant lacks
gtanding to clam vagueness, snce
his acts fdl within datute’'s scope
of conduct prohibition).
United Statesv. | Interstate 2001 U.S. App. Threatening intent combined with
Vollmer saking (18 | LEX1S 348 (8" actsto place victim in fear judtify
U.S.C. Cir. 2001) (Per Congress use of Commerce
2261A) curium) Clause; Morrison, 529 U.S. 598
(2000) inapposite.
United Statesv. | Electronic 104 F.3d 1492 (6th | Interstate threats by e-mail to third
Alkhabaz threat (18 Cir. 1997), affqg, party are not covered by federal
U.S.C.875 | United Statesv. threat law (Statute requires
(© Baker, 890 F. intimidation element).
Supp. 1375 (E. D.
Mich. 1995)
US | United Statesv. | Threat (18 534 F.2d 1020 (2d | Frgt Amendment chdlenge
cont. | Kelner U.S.C. 875 | Cir. 1976) rejected (“threat” defined to limit
(© condtitutiona objectionsto those

Appendix 4 - 76




which on its face are unequivoca,
unconditiond, immediate, and
gpecific o to convey gravity of
purpose and immediate prospect
of execution).

United Statesv. | Telephone 118 F.3d 221 (4th | Federa threat law requires bomb
Soruiill threat (18 Cir. 1997), cert. threat be pled and proven even
U.S.C. 844 | denied, 118 S.Ct. | wherethreat isto an individud.
() 2347 (1998)
United Statesv. | Threat (18 108 F.3d 1486 (1% | Jury may determine that ambiguous
Fulmer U.S.C. 115 | Cir.1997) datement istrue threat. Test of
@(w)(B)) threat is reasonable recipient, not
reasonable sender.
United Statesv. | Telephone | 121 F.3d 18 (1% Test of threst, based on general
Whiffen threat (18 Cir. 1997) intent requirement, is whether
U.S.C. 875 defendant’s actions may
(©) reasonably be construed to be
threet by recipient.
United Statesv. | Letter threat | 31 F.3d 550 (7™ Subjective (by victim) measure of
Aman (18U.S.C. | Cir. 1994), affd threatening content is to be used
876) after remand, 54 over showing actud intent to
F.3d 779 (7" Cir. | threaten.
1995)
United Statesv. | Letter threat | 994 F.2d 1318 (8" | First Amendment claim rgjected
Bdlrichard (18U.S.C. Cir. 1993) (conditiona threats may be “true
876) threats;” use of outrageous terms
does not turn threet into politica
speech).
Apollomedia Electronic 19 F. Supp.2d Vagueness clam regjected (use of
Corp. v. Reno harassment | 1081 (1998), aff'd, | term “indecent” and intent
(47U.SC. | 119S.Ct. 1450 requirement is redundant with use
223 (1999) of term “obscene” to describe
@DA) communications barred by statute).
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US | United Statesv. | Interstate 573 F.2d 783 (3rd | Vagueness and First Amendment
cont. | Lampley telephone Cir. 1978) chalengesregjected (law is not
harassment directed at mere communication
and threats because of intent requirement;
(18 USC there is no requirement that
875 (c); 47 language used be itsdf harassing.
U.S.C. 223 Vaguenesscdami is vitiated by
@(1)(D)) intent requirement.).
United Statesv. | Interstate 853 F.2d 676 (9th | Specific intent to threaten is
Twine telephone Cir. (1988) required (contra Whiffen,
and mall Fulmer).
threats (18
U.S.C. 875
(c), 876)
United Statesv. | Interstate 164 F.3d 120 (2™ | Call forwarding service across
Francis telephone Cir. 1999), rev1g, date lines provides jurisdiction to
threat (18 975 F. Supp. 288 | federd court. Government must
USC.875 | (SD.N.Y.1997) | show generd intent to act; need
(©) not prove intent to be threatening.
United Statesv. | Interstate 176 F.3d 575 (1* Plea of guilty subsumes clam that
Freeman telephone Cir. 1999). prank calls are not within scope of
threat (18 threatening telephone cdls law;
U.S.C. 875 standard is whether defendant
(©) “reasonably should have known”
cal would be taken as threst.
United Statesv. | Interstate 196 F.3d 1137 Threatening communication using
Kammersl threat (18 (10™ Cir. 1999), the Internet to person in same date
U.S.C. 875 | affg, 7 F. Supp.2d | createsfederd jurisdiction under
(©) 1196, adopting, Commerce Clause.
1998 U.S. Digt.
LEX1S 8712, 8719
(D. Utah 1998)
United Statesv. | Telephone | 187 F.3d 672 Statute violates First Amendment
Popa harassment | (D.C. Cir. 1999) as applied to defendant’s cdlls to
(47 U.S.C. U.S. Attorney’s Office, regardiess
223) of annoying nature.
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US | Bardv. Perez Telephone 1999 U.S. Digt. Telephone harassment by police
cont. harassment | LEX1S 8814 officer isnot aviolation of

(42U.S.C. (S.D.N.Y. 1999) conditutionaly protected privacy
1983) rights.

United Statesv. | Interstate 342 F. Supp. 311 | Harassng phone cal law isnot

Darsey telephone (E.D. Pa. 1972) gpplicable unless harassment sole
harassment motive for cdls.
(47U.SC.
223
@1)(D)
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